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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPﬁR'BENqu
JAIPUR. -' -
Dafe of order: T?:~C>-
OA No.377/2001 o .
Badan Sihgh é/o shri Kishan Lal r/o"Himmatpur, Post
Chikasana, Distt. Bharétpur lasf empioye@‘onthe post of DCA
Gangman, Western Railway; Koté Division, Kota.(
‘.,Appliéanf‘

- Veresus

-~

"1, Union’ c¢cf 1India through the General Manager,

Wésterg Railway, Churchgate, Mumba i .
2. Assistant Engineer, Western Railway; Shyémgarh,r
_Kota Division, Shyamgarh. | )
3; . { Senior -Divisional Engineer (South), Western

Railway, Kota Diviesicn, Kota.

.. Respondents

Mr. Shiv Kumar - counsel for the applicanf.

Mr. S.S.Hasan - counsel for the respcndents

CORAM: -

Hon'ble Mr. S.K.Agerwal, Member (Judicial)
" Hon'ble Mr. H.O0.Gupta, Memb?r (Administrative)

ORDER’

Per Hen'ble Mr. HaO.Gupta,'Member (Administrative)

The applicanf is aggrieved of the order dated
8.2.2001 (Ann.A2) whereby penalty  of removal from service

has been imposed on him. He has prayed for guashing the

"said impugned order alcngwith the 'cﬁargeshéet dated

10.2.9911Ann.A1). It has been further prayed~that he -may

be reinstated in service with all consequential.benefits.

2. The case of the applicant as. made .out, in

brief, is that:
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. 2:1- . While werking on the post of Gangman, he fell

f,

.sich.‘He‘waq served w1th a chargesheet dated'lO 2.99.on

~ the allegation that he is. absent from duty w.e.f. 2.3.98

,w:thout any prior 1nformation andi that he 'remained

_unauthorisely absent in ‘the year 1996 for 187 day _in the

year 1997 for 149 days and in the year 1998 for 328 day

2.2 j" o Vide lettér dated 22.1. 2001 (Ann.A3) 1ssued by

the respondent No 3, he was—_informedv that he "is absent

- W. e. f. 2 3.98 unauthorisedly . and that _he has not given’

any 1nformation to his offlce. -1t was'adviSed that he may

4resumed his ,duty with prOper' authority letter;' failing

whlch d1=c1p11nary proceedlngs will be conducted against

“him ‘under  Railway Servants (Discipllne and Appeal) Rules,

: 1968A‘ Befere he coul@ obtaJn sick certificate, he was

O

removed from service by respcndents v1de order 8 2 2001

‘-1(Ann.A2) d.e. just after 15 days of 1ssuance of the order

s

deted 22:1.2001 (Ann 43) by the respondent No.3. He filed h

‘an .appeal Ann.A4, but the samea has: not been dec1ded

i

althcugh more thanisiximonths has elapsed,_and.hence this

OA. o A .
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3. . " The main groUnds, taken  by. the.‘applicant are
that:- . s S '
3.1 So far as the absence of the year 1996 and 1997

is concerned, he,was °1ck and was. under treatment of a

v

) private Doctor. After exam1n1ng the relevant facts, the

Railway Doctor gave ‘him. f1t certificate, based cn the

3

_certificate given by the private Doctor. The said abSence<.

for 187~ and. 149~ days was adjusted against> the leave

~

- admissible to him. Thus, the same cannot " be taken into

ccnsideration'in-the:chargesheet.‘The applicant cannot be
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said to. be .unauthorisedly absent for these periode.
Therefore, the chargesheet is illegal, arbitrary and the

same deserves to be set-aside. -

3.2 '-Regarding his ' absence from - 2.3.98, ° the

applicant remained. sick‘ané there Was.no.pérson to help
him so that he could have given information té the
administration. VThe sickness was beyond his ¢ontrol. ,Hé
was not absent wilfully.but'due toifhe.cifcumsténces which
were beyond -his contrel and, theréfore,‘ no informatioﬁ

cculd be given.

3.3 The 3rd .respondent. vide his ‘order dated

22.1.2002 informed him'that he is absent w.e.f. 2.3.98. He
waé directed to report fdr duty dh reéeibt of the said
létter with proper - authority failiﬁg wﬁich' éisciplinary
proceedings were to be cdnducfed against him. Before he

coulé have Jjoined, the- 2nd respondent removed him from

service vide order 8.2.2001 Jjust withih 15 days from

issuance of the letfter dated.22.1.2001..Thus, the order.of
the Disciplinary Authority dated 8.2.2001 is  illegal,

arbitrary and deserves fo be guashed.

3.4 The respondents have not conducted any inguiry

in the matter. He ‘has not been given any opportunity to

'defend> his case. He has. only received . the ;ettef dated

22.1.2001 by which he was. advised to. resume his duty.
Thusrbthe respondents have not conducted aﬁy inguiry and

no'opportuﬁity has been given to him to defend his case.

The removal. crder has been issued without propef procedure

~estabiished by law. .~ Without prejudice to the above

grounds, if it is assumed that ab ex-parte’ inguiry has
been conducted, . copy ‘of the inguiry report was not
supplied to him before passing the femoval order which has

=

/



IS

‘; 4 :

'advereely prejudiced the case- of the appllcant
3.5 ' The order cf the D1=c1p11nary Authorlty dated

/‘8.2.2001/His a non- speak1ng order Wthh has also taken'

extraneous fmatter “into consldatlon. The Djsciplinary

Authority' has taken absence for the year 1996 97 into

consideration. There was no charge of absence- regardlng

" the- yearA 1999 2000 but the Dlsc1pl1nary Authorlty has

taken - thlS. perlod 1nto ccns1deratlon by pass1ng ~the

. impugned order. Once the chargesheet has been - issued on
- 10.2.99, it,cannot be sa1d that'the appllcant.ls absent.
The Disciplinaryh.Authcrity' haes taken total period fron'

‘,1996 till the removal order was passed, aslabsence. In the‘

order of the D1sc1p11nary AuthorJty there is no whlsper of

any ev1dence._The crder of,the.D;sc1p11nary Authorlty is

not based on anyievidence which has been{considered;'This

. \V . N
order does not - show ‘that ‘any witness has 'given any

statement -against the -apblicant. There"Was no evidence

| against him to prove the charge.' The applicant hae not
} been =upp11ed copy of the statement of w1tness and copy of

documentary ev1dence wh1ch was aga:nst h1m. Therefore, the

.whole exerc1se and the 1mpugned order 1=.1llegal arb1trary

and deserves tc be set-aside.

1 - . - ‘A\‘

4, '~ The respondents haye conte’sted-thic appllcant

and submitted that the appllcant was unauthor:sedly absent

) amd.he has’ne1ther glven any 1nformatlon regarding hls

absencel nor\tua has produced med1cal certificate of his

‘2bsence .  from the RaiIWay<'Doctor. VEven if ‘'the applicant’

remained[under treatment'of .a private Doctor, he should

~ N 1

have 1nformed the rallway admlnlstrat1on w1th1n 48 hours

but -the appllcant falled to do so. In the chargesheet it
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has ' been mentioned that in -the’ year 1996-97 alsc, the:

épplicantxremainéd absent ﬁof 187 days tc show that he is
2 ﬁabitual and “unauthorised absentee. The chargesheet  was

received by fhe applicant,\ but he ' did not give any

reply/ihformatibn tofthé'réilwsy administration or to the’

Inquiry Officer. The Ingquiry 'Offjcer has -informed the

applicant thrice to appear before him but the applicant

failed té  eppear. . The Inquiry -foicer' informed thé_

applicént on 18.6.99 and 5.8.99 to reméin present. before .

. ) . . ) \
-him  and "in spite of receipt cf these letters too by the

applicantr heréi1ed to aépéar befofe'theFInquiry,Officer..

The applicant was lastly, 'informed vide letter dated
22.1.2001 ' te remain présent before  the Railway

Administration, but the applicant failed.to present before
) . . - :

.,

.thé Railway Administration/ and ‘the 1Inquiry - Officer.

Therefore, there was

Authority except to pass a speaking order removing— the

épplicant from service. The a?plicant hés not mentioned

ahy date of filing of the appeal. The railway -

administration has not Treceived ‘any appeal. . from the

applicant 80 allged to have been filed. The applicaﬁt has

mentioned wrong fact df'filing of appéal. Sinéé no appealﬂ,

was filed, there was no QUestion of deciding the same. The

applicant was ~informed by the Inguipy'-Officen 'to‘ be

present before him but he reméihed“absent, es such there

was no option before the Inquiry Officer but to conduct

- the inQﬁiryl ex-parte aﬁd to .submit the ‘report. The

‘Dispiplinary Buthority has rightiy‘ paéséd‘ the order of

‘removal after taking .inte considération the  relevant

- material on reccrd.

5. \ No rejoinder hés been filed.

no opfion before - the Disciplinary.



6. Heard'the learned counsel for the parties and

perused the reccrd.
4

6.1 , The'chargesheét was, issued to the applicant'for

béing :unauthorisedly absent 'from ‘duty ,withbut prior

information w.e.f. 2.3.98 continuously and that in the

" year 1996, 1997 and 1998, he remained. unauthorisedly
absent fop\g'period of 187 days, 149 days and 328'dayé'

-respeétively. It Tis further mentioned that it is clear

-

that the applicant is habitual of being unéuthorisedly

a - -
absent without prior information causing disturbance to

the railwaye.

6.2 .. The learned counsel for the applicant has

.submitted_that in' the vyear 1@96,énd 1997, applicant was '

under treatment of: a priVate Doctor and after examining

" him and relevant facts, the Railway Doctor gave him fit

\

certificate. Based én,this certificate, he joined his duty

T

and his absence was - regularised against the leave’
admissible ‘tp him. Therefore, he cannot be said to be
- unauthcrisedly ' absent and, 'therefore, .the inclusion of

this peried in the chargesheet as unauthcrised absence and;

then charging: him for habitual offenderfié illegal. The

averment- of the applicant that during 1996 and 1997,'the

applicant joined duty after he was declared fit by the
. Railway Doctor .and. that the said period of absence was
‘adjusted against leave as admissible to him, has not been

denied by the ’respondents"id their  reply.. Based on

unauthorised absence 1in 'the. year 1996 ‘and 1997,  as

contained in the chargesheet, it appears that the

respondents have alleged that the applicant is habitual of

remaining wunauthorisedly absent from duty. In view of.
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'aforesaid facts; the' 1nclu51on of be1ng unauthorlsedly

' J.absent durlng the year 1996 -and 1997 and consequently

formlng a part of the- charge of habltual absent from dutyu

K

_;n the chargesheet, cannot susta1n,_4.

6.3 During the course of-iargumentsj _the learned

) counsel for the applicant also submitted that the ex-parte

,inquiry. was—conducted.without notice .to the applicant for

conductlng the said ex- parte 1nqu1ry as per the la1d down

~

procedure; On the orders of the Trlbunal, the\respondents

A
]

_produced the DR reoord. From the record,‘dt,appears that

" Railway . Board's letter of 18.6.69 ‘andA\included,‘in the

. -

no notice was:’ given to the. applicant containing ‘the

intention to conduct ‘ex-parte _inquiry 'as- laid down in

Railway -Servants. (Discipline & - Appeal) _Rules,- before
conducting the.er—parte indu&ry.‘The respondents in their

reply have no where submltted that not1ce for ex- parte

\ A

1nou1ry' was, glven by the Inqu1ry Offlcer. It is merely,‘

subm1tted that since. the appl1cant repeatedly fa1led to

S appear before the Inqu1ry Oofficer/ the ex-parte 1nqu1ry

-

‘was -conducted.. The' learned counsel “for. the applicant

. further submltted that it 1s not ‘an’ 1nqu1ry at all and the
Inqulry Offlcer has merely glven glst of the report of the

-adm1n1strat10n ‘and various alleged correspondence made, in

this"regardw The -prosecution witnesses 1listed in the

chargesheet were not’ examined.: In. fact, no inguiry has

~held and this cannot be said an ex-parte ‘inquiry. We have’

‘perused the proceedings, of'vthev-Inquiry Officer,; we' are

-

,'inclined‘[to agree with the contention 'of- the. learned'

”,counsel for thenapplicant. As per -12id down‘procedure for

conductlng the ex-= parte 1nqu1ry, the’ Inqu1ry Offlcer,_in:'

o

the absence of- the charged off1cer, is also reou1red to ’

~

conduct the 1nqu1ry by observ1ng ali formal1t1e°.as in the_

S




‘case of normal inquiry. The Inguiry foiter neither

reqorded "the evidence 'of the prosecution witnesses s
listed with the chargesheet nor/'provea the 1listed
documents. Therefore, we are of the view .that the inguiry

~

proceedings are vitiated. ‘ . _

6.4 : The learned counsel for the applicant further

submifted that the respondents vide letter dated 22.1.2001

- (Ann.A3). informed the applicant to report for duty with

pro?er authkority failing which disciplinary action shall

be taken. He further submitted .that before the applicant

could obtain-a fit certificate, the impugned order dated
|

8.2.2001 was issued by the Disciplinary'Authofity removing

the applicant from service. The respondents in their reply

.have taken -a plea that this order was issuéd to the

applicant to be present before the railway administration

but the applicant failed to appéar either before the

Inquiry Officer or before  the railway adminiStratjon.-

Therefore, the Diséiplinary Authority bassed the impugned

order dJdated \8.2.2001. We are' not convinved with the

contention of the respondents. The order dated 22.l.2001

.is gquite clear. It cannot be taken as a direction to the

applicant to report before the Inquiry'Officer. Be that it

.may, the fact is that proper inguiry was not conducted and

that the Disciplinary Authority in the impugned order does

not mention about the acceptance of the inguiry report or

that the order is based on the Inguiry Officer's report.

- It only mentioh that the applicant was given three

opportunities in writing to be present before the Inguiry

Officer, but he failed tc do so and further that from

2.3.98 he has been absent unauthorisedly. .It is also

mentioned that during 1996, 1997 & 1998 he was also




unautherisedly absent apart from'being'absent for 365 days"

in 1999 and 365 days in 2000.

7. ] . Keeping in view the. facts and éirc;mstancés and
discﬁssions in §tecédiqg paragrapha,_ the order dated»
8.2.2001 passeé‘ by the. Disciplinary -Authority and tha
report of the-Inquiry Officer are quashed. The applicant
shall be entitled to all conseqaential benefits as per
rgies.(é@ﬂ? second portién‘ of  the “charge ~relating to

unaﬁthorised absence in 1996 and 1997 and . for being

habitually ) absent unauthérisedly - is alsc guashed.

However, the Disciplinary Authority shall be at liberty to

‘ proceed against _the applicant from the stage after the

issue of the charqesheet and conduct the inguiry for the
first’ portlon of the charge of remalalng continuously

\ T
absent unauthofisedly from 2.3.98 without prior
jnformation’and'théreafter’issue apprapriate order as pér

rules;'Let this ofder_be'complied within three months from-

the date of its receipt. No order as to .costs. |

(H.W’ /§:\</\1GARWAL)

Member (Administrative) " . - Member (Judic1al)



