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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
| JAIPUR BENCH, JAIPUR

NO. 247/2001 | | Date of Decision:s [2 - 7 A0vL

rveer Singtheena son of Shri Shyodan Singh, aged 34
years, resident of D-13, Custom Colony, Section-7,
Vidhyadhar Nagar, Jaipur. '

m Krishan Meena son of Shri Jai Bala Meena, aged 32
years, resident of plot No. 10, Goma tl Colony,

Jagatpura, Jaipur.
e APPLICANTS

VERSUS
Union of India, through Secretary, Department of

ﬁevenue Ministry of Finance of Revenue, North Block,

New Delhi.

qhe Chairman, Central Board of Excise and Customs,

lorth Block, New Delhi.

hief Commissioner, Central Excise & Customs, (Jaipur

Tone}, NCR Building, Statue Circle, C-Scheme, Jaipur.

Lommissioner, Central Exicse, Commissionerate, Jaipur-1,

TCR Building, Statue Circle, Jaipur.

' Toinﬁ.COmmissioner (P&V), Central Exclse, Commissionerate

aipur-1, NCR Buiiding, Statue Circle, C-Scheme, Jalpur.

ad Ram (Yadav), Inspector, Central Excise Division,

hiwadi, Distt. Alwar, A
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H#rveer Singh Meena son of shri Shyodan Singh, aged 34
years, resident of D-13, Custom Colony, Section—?,
Vidhyadhar Nagar, Jaipur.
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Rém Krishan Meena son of Shri Jai Bala Meena, aged 32

ygars, r631dent of plot No. 10, Gomati Colony,
-

Jégatpura Jaipur,
i . .+ . APPLICANTS
‘ .
\

| VERSUS

|
ULion of India, through Secretary, Department of
Révenue Ministry of Finance of Revenue, North Block,
ﬂew Delhi. |

j | ,

qhe Chairman, Central Board of Exeise and Customs,
North Block, New Delhi.

Chief Commissioner, Central Excise & Customs, (Jaipur
Zone), NCR Building, Statue Circle, C-Scheme, Jaipur.

|

¢ommissioner, Central Exicse, Commissionerate, Jaipur-1,

NCR Building, Statue Cirecle, Jaipur,

~Joint Commissioner (P&V), Central Excise, Commissionerate

Jaipur-1, NCR Building, Statue Circle, C-Scheme, Jaipur.

Yad Ram (Yadav), Inspector, Central Excise Division,
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7e Mathew P,J. Inspector, PA to Commissioner-1, Central
Excise Commissionerate, Jaipur-1, NCR Bullding,
‘ .
Stﬁtue Circle, Jaipur,
j .
|
Mr, N.ﬁ. Bhatt, counsel for the appliecants,
Mr. P.¢. Sharma, proxy counsel for
Mr, Saéjay Pareek, counsel for respondent no.l to 5,

i
|
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HON 'BLE MR. A.P, NAGRATH, ADMINISTRATIVE MEMBER
HON'BLE MR, J.K. KAUSHIK, JUDICIAL MEMBER

s ORDER:

( per Hohfble Mr. J.K. Kaushik, Judicial Member )

Harveer Singh Meena and Rem Krishan Meena have filed
this Qriginal Application under Section 19 of the Administrativ
Tribuﬁals Act, 1985, praying therein for quashing the consi-
geration list dated 12,06.2001 (Annexure A/1) and for a
-direcﬁion to fhe respondents to prepare the 1ist afresh by
placing the applicant no., 1 at Sl. No. 14 and the applicant

No. gjat 5l. No. 16 and also to consider them for promotion

to th? post of Inspector on the principle of seniocrity-cum-
|

fitness.

2. ‘The brief facts of the case as narrated in the Original
Appligation by the applicants are that the applicants were
appointed to the post of U.D.Cs on 16,07.1993 and 24,09.19903
in IWdore andiSu:at Commissionerate, respectively, they were
confirmed w.e.fs 09,12.1996 and 13.04.1998, respectively.

| .
Both lof them was zllowed own requést transfer to Jaipur
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Commissionerate on 20.09.1994 and 08.02.1995, respectively.

They enjoyed their promotion to the post of Tax'Assistant

| |
vide order dated 28.09.1998.

>3. »Thét ag per panel of promotion, the next promotion was

to the ﬁost of Inspector, Central Excisé and Customs. A

selectign was being organised for filling up 16 posts of

Inspecths by promotion for which 36 candidates were in the
|

zone of 'consideration as per the formula, “number of vacant

posts xfz + 4," vide order dated 12.086.2001 (Annexure A4/1}.

4, Itéhas been further averred that as per the aforesaid
crder a%q seniority list, the applicants were placed at sl.
_No. 19 and 22, respectively, and the placement has been_given
on the ﬁasis of date on which they joined under Jaipur Commissior
efate after transfer, This 1is not correct and the applicants
were k put in disadvantagious position by ighoring théir
past se%ﬁices. A copy of senigrity list is 2lso annexed as
as Anne%u:e 4/2 for Tax Assistant and as Annexure A/3 for
Stenogr%pher Grade-II. A clarification was also issued that
combineé consideration list for all eligible cadres will be
based on the date of their completion of qualifying service
which ié S years in the Feeder cadre;‘the Feeder cadre being
Tax AsQistant, Sténqgraphér Grade-III, U.D.C. and Stenographer
Grade-iII. A memorandum dated 01.09.1998 has also been placed
. ‘on recéfd as Annexure A/5)Y. A reference has been made to the
Supremé Court judgement in case of Renu Malik v. UOI wherein
it is 4aid to have been held that while considering the candi-
dature |for promotion, the past services cannot be ignored
despitT placement in the bottom of the seniority aftér transfer
from one place to another. Had they followed the principles

ofilaw‘laid down by Apex Court, the name of the applicants
ought»+o have been placed at Sl. No, léyand 16 in Annexure
A/1, réspectively; The representations were -submitted in

the matter but the same have not been considered.

1
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5. The Original Application has been filed on number of
grounds é.g. theApast services of the applicants have not
been considered while preparing the list, the applicants

have beeg given incorrect placement in the list, consideration
for promgtion according-tp the correct seniority is a legal
right and the action of the respondents also amounts to malice
in law as the process of promotion is being hushed.up, the

represeﬁtations made by the applicants are still pending

'without any response,

6. The respondents have filed a counfer reply to the Original
Application and have taken a preliminary objection for non-
joindeﬁ of the party 1i.e. the affected persons placed at

s1. No; 14 to 18 in the Amnexure A/l.' Thus the order dated
12.06.2001 is a 1ist only those persons who are eligible

and éléovin the zone of consideration and it is settled law

. right
that an’employee has jkgali%?%or congideration for promotion

and eéL§§télaimﬁ for @x‘éppqintment.or promotion as a matter
of riaht. Further, it has been:.submitted that vide order
dated;15.06.2001 and 21.06;2001, persons have alreédy been
promoﬁed to the post of Inspgctqr (Annexure R/1 and R/2,
respecectively). The applicants have failed to challenge the

promotion order in the present O.A. and until and unless the

promofion orders are quashed, The 0.A. cannot be maintained.

7. The applicants have not deliberately plaged the copies
of tﬁe orders of the transfer to Jaipur Commissionerate.
Ordeﬁ dated 29.06,1994 and 12.01.19925 (Annexure R/3 and R/4,
respectively) whereinAit wa.s cléarly mentioned that they will
be t%eated Just like as a new entrants in the new Commission-
erat%‘i.e. Jaipur Commissionerate. They have accepted the
term%-and conditicns of the trgnsfer. In this way they have
not %pproached the Tribunal with clean hands, hence, the
pres%nt C.A, is liable to be dismisseé. The judgement in
Renu;Malik's case, AIR, 1994 SC, 1152, dces not support

e 5 40
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the caselof the applicants and it is in regard to the experience
laying dﬁwn that the experience cannot be ighored in case. of
transferifrom one unit to another on his own request. It
cannot bé_counted, towards the seniority, the other facts
narratedzby the applicants are not inéispute. Since the
persons above the applicants in the eligihilitylist, are senior

to the a?plicants with qualifying service in Jaipur Commission-
erate, they were placed above them correctly in terms of
Ministryis instruction dated 27.0642000. The DPC has been

held as %er the rules inforce and the case of applicans was

also con%idered as per their seniority, they have stopped

from chailenging the selection and they could not have grievance

“once their candidature has been considered. They have deliberatel;

withheld the orders of their transfer to Jaipur Commissionerate,

therefor%, the 0.A. deserves to be dismissed with costs.

|
| .
8 Durihg the pendency of the case, Mr., Yad Ram Yadav and

Mr. Mathew P.J., Inspector were impleaded as Respondents No.
6 & 7 and_amended cause title was filed; Notices were issued
to them and the service of the notices have been presumpted

but they have not chosen to put their presence.

9. We have heared the learned counsel for the parties and
have careFully perused the records of the case. No rejoinder

has been filed on behalf of the applicants. -

|

10 The_iearned counsel for the respondents has vehemently
submittedithat the applicants have conceald the material

facts in #he matter inasmuch as they did not mention and also not
placed on record, the copies of their transfer order (4Annexure
R/B & R/4ﬁ wherein it has been specifically mentioned that

they would be treated as new entrants in the new Commissionerate

and will have no claim for carrying their seniority acquired

by them id'the previsous Commissionerate, They have concealed

|
5
|
}\
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"the material facts and have misled this Tribunal. Had the
|

applica@ts been fair enough they would have controverted the
factual aspect put forward by the respondents through their

reply bqt the applicant did not choose to file any rejoinder
and thejsame remains unéontroverted. It has also been

submitted that eligibility list for preparing the panel for

'promotipn to the post of Inspector of Central Excise and

Cu;tomsf(ﬁnnexure A/1), has been prepared strictly as per
the ruﬁes inforce, And there is no infirmity or illegality
in thefsame. It has also been submitted that the decision
of theJSupreme Court which is being relied upon in Renu
Malik's case (Supra), dces noct favour the applicant and

the eligibility list has been issued according to the rules

inforc?.

|
1l. On the other hand, the learned counsel for the applicants

wvas not ina position to counter the argument of the learned
counsél for the respondents. He only placed reliznce on
Supreie Court judgement in Rénu Malik's case and has submitted
that as per the verdict of the Hon'ble Supreme Court in the
said §a;e the applicant ought to have been assigned seniority
above the private respondehts and placed above them in the
eligibility list (Annexure 4/1). After going through the
deci§ion of the Apex Court in Renmu Malik's case (Supra),

we find that the applicant 1s not entitled to count the
service rendered by him in thé formal collectorate for the
purpbse of seniority on the new post and he is to be treated
as néw!entrants in Jaipur Collectorate for the purpose of
seniprity. " However, his past servicé cannot be ignored for-
thefpurpose of determining his eligibility. 1In the present _

case, the respondents have taken into count the rules

inforce and the applicant has been considered eligibie.

| 7
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and was|considered eligible for promotion to the post of

Inspector as per the said rule and his interest has also

been considered accordingly. None of his junior i.e.
|
respondent no. & & 7 have been placed on panel. He has not

impleadbd any other person as party respeondent in this case.

|

Therefore the action of the respondents ca nnot be faulted

with and the Original Application 1is not sustainable in law,
| :
|

J .
12, Ee are of considered opinion that the applicants have

not be?n able to make out any case for irterference in
their ﬁavour and there is no illegality in the action of

the reepondents. It would also be pertinent to mention

" here tﬁat after filing of the Original Application, the

select#on has been finalised and even the prometions have
been given to the select candidates. But neither the
selection panel nor the promotipn orders have been challenged

in this Original Application, thus, the Original Application

|

as such is not maintazinable and deserves to he dismissed

on thig ground also.

| \ A
13, ﬁn view of the foregoing discussions, we do not find
any me&it in the Original Application, the same 1is hereby

dismislsed. No order as to costs.

|

\
\
2;9‘67CE£;4:ZXJ’?;ZL~;Q
( J.K. KAUSHIK ) ( AP, WAGRATH )
Judl. Member A Adm. Member
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