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HJ THE CEllTF:AL ADMiliISTPJ:l,TIVE TPIBUW\L, JAIPUP BEHCB, 

JAIPUR 

Dated C•f C•r aer: l'.f'· 10. 2 003 

OA No.230/2001 

Yogesh rurrar Panchal s/o Shri Lahar Fa~ r/o 805 A, Railway 

Col6ny, rota, at present errpl0yed on the post 0f Passenger 

Guar(l, WEStErn Pailway, r.-:.ta Division, Yr:.ta • 

•• Applicant 

Versus 

1. Unf.:,,n of Inclia thrc.ugh the Gener.:11 Manager, 

Weetern Failway, Churchgate, Murrbai. 

Senicr Divisional Operative Manager (Estab.), 

Western Failway, Yota Division, Fata. 

•• Respondents 

Mr• S. F. Jain - cr:1t1neeJ fr:·r ths:- appl i .:-ant 

Mr. S.S.Hasan - ccunsel for the respondents 

CORAM: 

HOU'BLE MR. M.L.CHAUHAN, MEMBEF (JUDICIAL) 

HOIJ'ELE MR. A.I:.BHAIJDAPI, MEMBEF: (ADMII.JI2.TFATIVE) 

0 R D E R 

PEP HON'BLE M~. M.L.CHAUHAN. 

t he or a er s (1 c1 t e a : .. ~ . ~ O (1 l ( A n n • A 1 ) .:i n d '.:'. :? • :? • O 1 ( A n n • A 2 ) 

wherety certain persons were pr0w0tea ta the post of 

Senior Passenger Guard and posted in the pay scale cf Ps. 

5500-9000 whereas nawe of th~ applicant was ignored on the 

ground that crirrinal case is pending against hiw. In 

relief, he has i:.rayecl th.:1t the iwpugne(l •:rde·r Ann.Al and 

A~ rr&y be rrcdifiea ana the nawe of the be insertea in the 

panel ancl in prorr·otecl .:,rcler. The ai:·r:·li 1:ant has further 

prayed that the re sp.:,nd€nt s way t.e cli re ct ea t .:, .:.:·ns i aer 

the .::aee c·f the ai:-pl icant for pr.:,rr,ct L:·n to the p.:et of 

Seni 0r Pa seenger Gueircl in the pay e.:-a 1 e P:=.. 5500-9000 
i~ 
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f0rthwith and the applicant be allowea all 

consequential benefits. 

2. The brief facts cf the case are that the 

applicant at the rele7ant time was wo:.rl~ing as Passenger 

Guard in the pay scale of Fs. 5000-8000. The applicant was 

further eliglble for prow0ti0n to the post of Senior 

Passenger Guarcl in the pay scale of Ps. 5500-9000. It iE 

averred that the saicl r:·ost is nc.n-E'E·lecti·:·n post ana the 

sarr·e is tc be fillea c.n the t.asis of the s•:-rutiny of 

service reccrd ana seniority. The grievance of the 

applicant is that he has net teen cansiderea for the saic1 

post when;as the cc•Ee c.f •:ine Shri 01rpal Singh, who is 

junicr t0 the applicant, has been considered. The 

respondents have alsc• iesuea panel aatea 11. 5. :?001 and 

prowcticn order dated ~~-~-~001 (Ann.Al and A2). The 

applicant has further allegea that there was nothing 

adverse against hirr tlu-.:,ughout his service cC1reer. Only 

name doeE not appear and nc cognisance has been taken en 

the FIR by the Bon'~l C0urt. Thus, it cannot be said that 

any case is pending against the applicant and as such the 

applicant ccula not have teen ignored f0r prcwotion to the 

post of Senior Pa s~enger Guarcl. It is on the basis of 

these averwents that the applicant has filed this OA 

thereby praying f.:r the af.:,re·saia reliefs. 

3. Hotices of this api;:.lication was given to the 

respondents. The reEp0nc1ents have filed reply. In the 

reply it has teen stated that FIF Ua.~~7/96 was registerea 

on 17.10.96 in which chsllan was filed on 13.4.99 in the 

Court 0f A.C.J.M. No.4, rota whereae select list was 

I I 
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f i n a 1 i sea 0 n 5 • :=- • ::' •) O 1 a n cl i n v j e w c. f t he 1 et t er a.3 t ea 

30.11.96 which ie a suppc.rting dct:urrent to chargesheet 

(Ann.RS), it does not lie in the rrouth of the applicant to 

state that there is nothing adverse against hiw so as to 

cbst ruct his prorr1c.t ion .:r there was nothing aclverse en the 

aate C:f cc.nsiclerat icn. It is flJrther averred that the 

crirrinal caee He. 100/99 ie pending in the ~ourt of 

A.C.J.M. Ho.3, Kc·tE• but the charge t:oula not prcn·:,unt:ed 

because the recorcl is suwrroned in revision petition 

pending b€ fore A. D. J., re.ta. The- resr:·.:,nclE-nts. have further 

\ 
state-a that the case of the applicant was considered 

alongwith 0ther eligible candiaates but his result was 

kept in sealed cover since sericus DAP case and crirrinal 

case arising cut of FIF' llc .• ='...,17/96 c.f P • .3.Mahavir t1agar, 

K0ta was pending against the applit:ant. Under these 

circuwstances, the applicant c0ula not be prcwote~ to the 

pest of Senior Passenger Guara. 

4. The applicant has filed rejoinder. Alongwith 

rej0inder, he has also annexecl docuwent Ann.AS dated 

20.11.86. It is an internal i:·c.rresi:·c·ndence issued by the 

respondents wherein the 0pinion expressed by the Law 

pr0ceeaings/pr0secuti0n are pending against the delinauent 

official in the. Court of Law has been reproauced. In the 

rejoinder the api:·l i·::ant ha.: stated that the respondents 

are-· adopting pick and choose wethod in the watter of 

errployees against whew crirrinal case/railway vigilance 

cases/departwental enquiries are pending. In sirrilar cases 

against whow DAF' prc,.:-eedings are penaing hE've· been given 

further pr0ro0ti0n whereas the same has been denied to the 

applicant. 

-- ----~-
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and .:.rs., AIR 19'~'7 SC 153'), in .:-aee .:.f trialE bef.:·re 

Seesj.:·ne C0:i1_irt, the trial shall be- tre-ate-c1 to: hEtve been 

corrrrenaea when charges are frarred u/e 128 of the coae of 

Crirrinal r:•r 1::: 1:e-clure, 1972· whereas ]n .:·asee c .. f tr]al of 

warrant :ases by M.3gistrate-, if the •::ases are jnstitutecl 

up.: n i: .. :. l i ·=- e report s , t h e tr i a 1 e sh a 11 be t re a t ea t .::, have 

corrrr-e·n·:ecl when .::hargee are- frarf'ecl under eect j ,:,n .'.:.!10 .:,f the 

Cc·c1e of Crirrinal Fr·::i·::e-clure anc1 in the case of trial of 

::::uIT'rrc·ns .::ae es by Magistrates the triale WC:Ulcl be 

considerea ta have c0IT'rrendecl when the accused wh0 appear 

or are brought before the Magistrate are asked under 
\ 

E'e·:tic-n .'.::'51 whether they r:·le-aa guilty ·:·r ha·Je any defe-n.::e 

to make. 

5.:::' We have given th.::ughtful ·:·:·nsiclerati.:·n t0 the 

subrrisei.:·ns cf the learnecl 1:c1trnsel f•:>r the· ar_:·r:·l i·::-.3nt ana 

we- are of the view that the subrrissi0ns wade by the 

le-arne-d .:-c.-unsel fer the ar:·pl:i.:-ant ie bereft of merit. P.s 

can be eeen _ fr.:rr r:·ara :::' (iii) .:;f the FBC Mc•. 13/93, as 

repr0dvced above, railway servants in respe~t cf wh0rr 

prosecution for a crirrinal charge is pending, such persons 

shall net be r:·r·:IT'ot eel eve-n j, f he is al re-acly borne on a 

sele~ti0n panel/suitability list till after the reeults of 

the proceedings agasinst hirr are tnown. There is, however, 

no objection ta pr0w0te hirr if he is not under suspension 

and the alreaCly initjatea are- f·:-r the-

impc·sitic·n c.f only .3 winN· r:·enalty. This i::,r.:.visio::n has 

been rraae in para 3.1 0f the afo::re-saicl circular. Thus the 

relevant words where su~h weth0a can be adopted as can be 

seen frorr para ~(iii) are 'prcsecuti0n for crirrinal charge 

is pending'. Here we are n.:-t C(:n•:-ernecl with the trial of 

the case and whe-n such trial will be C"c,rrrren°:ea, a:= euch 

the decision of the- Apey Court in the case of C0rrrr0n Cause 

_;~-,.--·- ----~-- -
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(supra) EJe rel i ea by the learned ·::-c.unsel f1:ir the api:·l icant 

is n•:·t relev.:oint in the instant casE. P.s alreacly et.:1te·c1 

above, since the pr0secuti0n fGr crirrinal charge is 

pending, according to us, prosecution for crirrinal charge 

shall be f?i.naing wheu~ the san.:·tion for prc.se.:uticn h::is 
~ 

teen given by the appropriate auth0rity, even if the 

challan has nc.t teen presententecl bef.:.re the cc.rrr:.etent 

court. That aprt, in the instant case, the challan against 

list was finalised on 5.2.01. Thus, a 0::-ci:,rc1in9 t.:· us, the 

pr•::ise·:ut i.::in fc·r crirrinal charge was penain9 aqainst the 

apr:·li·:ant when the DPC was helcl ana as eu·:h he is not 

entitled for prorri::.tion even if he is t.c,rnE ;:,n select r:·anel 

c-r till the result cf the prcceedings are knc,wn in terfPs 

of para 3.1 of the .REE Nc.13/93. 

5.3 The rratter is no longer res-integra and the same 

stands .::-.:·n.::-1 udecl by the ae.:i si on .:.f the Sur:.reme Court j n 

the well known case cf Union of India vs. ~.V.Jankiraman, 

1991(5) SLP page 60~. In para 16, the Apex C6urt has rrade 

the following observations:-

16. On the first question, viz., as to when f 0:1r 

ai~ciplinary/crirrinal prcceeclings can be said to 

have •:OirIT"encecl, the Full Ben.:h cf the Tribunal 

has held that it is only when a charge-rremo in a 

c1is.:-ir-:·linary prc .. :Eeclings or c1 ·:-hargesheet in a 

crirr·inal pr.:.secuti.:.n is issuecl tc, the employee 

that it can be saicl that the departmental 

proceedinge/crirrinal :is initiated 

o•';Ja inst the en•pl .::iyee. The sea 1 eel .::-e:ver pro.:ec1re 

is t0 be resorted to 0nly after the charge-rremo/ 

charge-sheet is issuecl. The pend ency cf 
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preliwinary investigati0n prior to that etage 

will net be sufficient to enable the authorities 

t·:· ado:.·pt the sealecl .:·c,vei- prc.ct::clure. We are in 

agreement with the Tribunal i:·n this point ••••• " 

Thu.s the c-:,ntentic·n raisecl by the learnecl C•:>tmsel 

for the applicant stands squarely answered in view of the 

law de•:' l Ct r ea by the Hc.·n'ble l\ y:.e:-: C1:iurt in the case of 

K.V.Jankiraman (supra). 

i:: II 
-' . "":. Much erropheitd s has been laicl by the learned 

counsel for the applicant 0n Ann.AS, a confidential letter 

cleit eel ::0.11 •. sr:. issuecl by the General ManagH· ( E) ' 

Churchgate, Murrb.:ti t.:, the· D:RM (E), Jaipur and .::q:.y to 
. ~ n., tq<-11 . 

c:th€re, whi.::h is based c,n the 1-&:if,-.2;m.:,J;d;·,n given by the Law 

Officer whereas the Law Officer has observed as under:-

in the C.:·urt .:,f Law. Even if a 0::har9e eheet. is 

filed and case is under trial, the case net being 

connected with the errployee working in the 

Failway, there is nc, legal c·t:.jecticn to pr.:,1r.:ite 

hilr' if it is net against public interest." 

The learned counsl for the applicant argued that 

on the basis of this letter, the applic~nt is entitled for 

prcrr·-:,t i .:,n even if the .::hargesheet has been filed against 

hirr and the trial is pending. This letter is dated 

20.11.86 ancl does not rrenticnecl what was the instructions 
. o..r W Ci ·1bt 

issued by the Fa i 1 way Board govern nlg pr.:,mc.t i ·=·n in su.:h ,._ 
cases. The relevant provisions which gov~ern the field is 

issued on ::1.1.93 whereby earlier 
~ 

inetructians have been superseded. This~has to be decided 

ac.::-orclin9 tr:: .. the instru.::ti·:.ns whi·::-h g 0:::verns the field. 

That part the c,pinion given by the Law Offi.::er d.:,es n.:::t 

stand scrutiny 0f law in view 0f the decision of the Apex 
"V 

-· -........-~---~---- ---,--_-
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Court in the case of f .V.Jankirarran and also the 

instructions issuecl by the Pailway B.:,ard as reproduced 

above. As such the c0ntenti0n 0f the learned counsel for 

the appl i ·:-ant has t.een nc.t i .:-ea only f0r the purpose of 

rejection. 

5.5 Siwilar contention of the learned counsel fer the 

applicant in the re j oincle·r ·~ that .:-er ta in persons against 

whorr crirrinal cases/railw.3y vigilance cases/cle-partmental 

eni:ruiries are pencling have been given pr.:.rrotion, whereas 

the same has been clenied to the applicant cannot be 

entertained as the applicant has raised this point for the 

first tirre in the rejoinder and the respondents have not 

been grantecl 0pp0rtunity to rebut the sarre. Even otherwise 

alsc, if the pro:itT•f:,t i .:,n has been grant eel t 0 the persons 

wrongly and in violation of the Pailway Beard instructions 

that wil 1 not •:onf er any right to the appl i •:ant t c grant 

sirrilar relief to hi Ir. in viol at i •:in of the 

rules/instructions. Further contention of the learned 

r ·~ r:-0tmsel for the appl i .:-ant is that the crirr·inal case 
... ' 

against the applicant has n•:•t been con.:-luclecl, even after 

e:·:p i ry .:,f ~ years f ri:,JT• the c1a t e .:,f rreet i ng of the fir st 

DPC, as such in tenrs c,f para 5 C•f the PBE Ho. 13/93 it 

was incurrbent c,n the pri:,m.:,ting auth.:·irty to review the 

terms of guidelines laid down therein. This contention has 

bi::en raised by the applj.:-ant only during the· .:·c,urse of 

arguments, as sur::h n.: .. opportunity 1:-oulcl be given to the 

resr: .. :·ndentE' t.J pla.:-e· theh· vere:ion en re.:-0rcl and as such 

nc direction can be given oua this p0int. Needless to add 

that jn r::ase the apr:·li·:-ant mal:es C·Ut a case in terms of 

para :. (1 f FEE n.: .• l 3 / 9 3 fr.:. r grant c.f a dh .: .. : pr .:,rr·ot ion, we 
'IA,,'1:.ti 

see nc reason why th~ ci:.rrpet ent a 1_1 t h ·=· r it y 1=te:s not 

~ 

-- -- - -
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...) . We have heard the learned c0unsel for the parties 

and g.:,ne thr·:·ugh the m:iterial pla.:ec1 .:.·n reccra. 

5.1 The learned .:.:iunsel f.:.r the .:q:·pli·:cint submits 

that since the criroinal case is at the charge stage ana no 

charge has been frarr·ec1 against the appli.:;:.nt, the se.=1le-a 

c.:,ver rrethod should n.:,t have been ack,t=·tec1 in this .::.~se. 

F·:ir that puq: .. :ise, the learned •:'C>Unsel f.:.r the .:ippJ.i.:-ant 

has pla•:-ecl reli;;ince .:,n REF 110.13/93 whi.:h deals with 

prarr0ti0n 0f Gr0up C and Group D railway servants who are 

under euspene ion or against whom Clet=·-5 rt rr·ent al pr·:i·:eedi ngs 

e:r pr·:·se~t..cti.::n have been in:itiatecl ana rrore parti·::ularly 

para ~- Para ~ cf the said FBE is repr0duced h~reinbelow:-

"2. Cases of Failway servants t.:.- wl11:rr the 

procedure will be applicable The pri: . .:·edure 

given below shall be applicable to:-

(i) Railway servants under suspension; 

(ii) Pailway ser~ants in respect 0f wham a 

chargesheet f0r ~ajor penalty has been issued and 

the disciplinary proceedings are pending and 

( iii ) F:a:ilway servants in respect of wh·:iir 

prc-se.:ut i .:,n f·:·r a ·:r:i rr·al charge ie. penai ng." 

The learned .:0unsel f0r the applicant while 
-~,..~ 

:invitin9 .:::ur .:ittenti0n tc. pc.ra~~l·ras stat-:-c1 th.:1t the 

sealed .:.:::ver i:·r·:··:'Eclure ·:an t.e aoci:.tea .:.n1 y when tri.:il has 

corr·rrencea anc1 fil:ing .:,f .::h.3rge-sheet is n.:,t sufficient to 

adopt the sealed .:ever prc.:edure in terms of para ~(:iii). 

FurthEr subrrission .::f the 1 earned 0:-.:·u n se 1 for the 

c.ppli.::ant i.s that in view cf the cle·:isi.:,n c,f the r-J.:,n'ble 

r 

~-I ·······~ 
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consiaere-a the matter c1bjectiv·e1y. 

6. With thc:se c.bservat i r:·ns, the present OA is 

disposed of with no order as t0 costs. 

~·~ lQu~~· 
(A.~.gHANDARI) (M.L.CHAUHAN) 

MeIPber (A) MeIPber (J) 

. •. 


