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I THE CELTFAL ADMIUIZTREATIVE TRIEUIIAL, JAIPUF BEIICH,
JAIPUR
Dated of order: V}~10-2003

02 No.230/2001

Yogesh Fumrsr Panchal s/o Shri Lohar Pam v/c 305 A, Railway

M

clony, I'ota, at present employed on the post of Passenger
Guard, Westetn Failway, Twta Division, Fota.
.. Applicant
Versus
1. Unisn of India threugh the General Manager,
Weestern Failway, Churchgate, Murhai.
2. Zenicr Divieicnal Operative Manager (Fstab.),
Weztern Railway, Fcte Divisicn, Tota.
.. Respondents
Mr. S.E.Ja3in - couh;el fcr the applicant

Mr. E.3.Hesan - ccunsel for the respondents

HOU'BLF ME. M.L.CHAUHAM, MEMBER (JUDICIAL)

HCN'ELE ME. A.LI.EHAIDAFI, MEMEEF (ADMINISTRATIVE)

PER HONW'ELE MR. M.L.CHAUHAN,

The precent applicaticon has hkeen filed against
the orders dated 5.2.2001 (Ann.2l) and 22.2.01 (Ann.A2)
wherelky certain persons were rpreomcted to the paost of
Senicr Fassenger Guavrd and pocested in the rpay scalé -f Ps.
55005000 whéreas namre <f the aprlicant was ignored on the
ground that cririnal czse is pending against him. In
relief, he hasz prayed that the impugned crder Ann.21 and
A may be medified and the neme of the ke inserted in the
panel and in rprowoted order. The applicant has further
prayed that the respondents may ke directed to consider
the casge cof the sapplicant for promcticn to the post of

Senior Passenger Guard in the pay scale Pa. 5500-9000
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forthwith and the applicant may be allowed all

ccneeguential benefite.

Z. The brief facts of the ase are that the
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applicant at the relevant time was working as Passenger
Guard in the pay scsle of Rs. 5000-3000, The aprlicant was
further eliglble fcr proweticon te the post of Senior
Fassenger Guatrd in the pay scale of Ps. 5500-9000., Tt is
averred that the =aid post is non-selecticocn post and the
same is tc be filled on the Lasie ~f the scrutiny of
service reccrd and seniority. The grievance of the
applicant is that he hss nct bLeen considefed for the said
pcst whereas the case «of one Zhri Ompal Singh, whe is
junicr to the applicant, has been considered. The
respondents have alsc issued panel dated 11.5.2001 and
prowmcticn  crder dated 22.2.2001 (Bnn.Al ané A2). The
applicant has further alleged that there was hothing
sdverse against himr threoughout his service career. Only
one FIR llo.14d/%95 was 1adged in the year 19%4 in which his
name does not aprpear and no ccgnisance has been taken cn
the FIR by the Hon'kkl Court. Thus, it cannet ke said that
any case is pending against the aprlicant and as such the
applicant cculd not have keen igneored for premction to the
post ¢f Senicor Faszenger Guard. It is on the basis of
these averments that the applicant has filed this OA

thereby praying fcr rthe sforesaid reliefs.

3. Notices of this applicatien was given te the
respondents. The vrespondents have filed reply. 1In the
reply it has been stated that FIF 115.24d7/0% was registered

on 17.10.96 in which chsllan wese filed con 13.4.992 in the

Conrt of A.C.J.M. HNo.d, ©Lota whereas select list was
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finalised on 5.2.2001 and in view of the letter dated
30.11.96 which is & supperting deocument te chargesheet
(Ann.ES), it dces not lie in the mouth of the applicant to
state that there is nothing adverse against him so as to
cbstruct hie promcticn cr there was nothing adverse con the
dete c<f conesideraticn. It ie fufther avertred fthat the
criminal case Nc. 100/%9 ie rending in the s~ourt of
A.C.J.M. HNo¢.3, Ects but the charge conld not pronounced
because the record is sumrmoned in revisgion petition
pending before 3.0.J., LIota. The respondentz have further
stated that the case ¢f the aprlicant was ronsidered
alongwith other eligikle rcandidates bunt his result was
kept in sealed ccver since sericus DAF case and criminal
case arieing cut of FIF 1llc.2d7/% of F.Z.Mahavir MNagar,
Kocta was pending against the applicant. Under thece
circumstances, the applicant cculd not be prowoted to the

post of 3Senicr Passenger Guard.

4, The applicant has filed rejoinder. Alongwith
rejcinder, he has alsec annexed document Ann.AS dated
20.11.8%6. It is an internal rceorrespondence issued by the
respﬁndents wherein the «opinion expressed by the Law
Cificer regarding cocurse of acticn to he adopted where the
proceedings/prosecution are pending against the delinanent
official in the Court of Law has Leen reproduced. In the
rejoinder the applican: haz stated that fthe respocndents
are adcpting pick and chcecse method in the matter of
erployees against whor criminal case/railway vigilance
cases/departmental endguiries are rending. In sirilar cases
against whor DAFR proceedings are pending have heen given
further promotion whereas the same has been denied to the

applicant. %ﬂ’
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and <rs., AIR 19297 &C 1539, in vcasgse of trials hefcre
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sion onrkt, the trial shall be treated tc have heen
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comrrended when charges are frawed u/s 228 of the Code of
Criminal ‘procedure, 1972 whereas in cases of trial of
warrant -ases by Msgistrate, if the cases are instituted
upcn pelice reports, the triale shall hke treated to have
correnced when charges are framed wunder section 240 of the
Ccde of Crirminal Procedure and in the case of trial of
surrens cagses by Magistrates the trials wcoculd  Le

considered to have comrmended when the a-cused who appear
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or -are Lbrought hefore the Magistrate are asked under
Secticn 251 whether they plead guilty <r have any defence
tc make.

5.0 . We have given thonghtful consideraticon to the
subrissisne of the learned <ounsel for the arplicant and
we are «f the view that the submrissicnse made Ly the
learned ccunsel feov the applicent is Lereft of merit. As
can ke seen. fror para 2(iii) o«f the PBRE No. 13/92, as
reproduced above, railway servantes in vespect of wheor
prosecuticn for & criminal charge is pending, such perscns
chall nct be preomcted even if he is already horne on 2
selection panel/suitabkility list £ill after the results of
the preoceedings agasinst hir are known. There is, however,
no cbhbijection to premwote him if he is not under suspension
end the proceedings  already initisated are for  the
impesition of only 2 minor penalty. Thie provisicn has
been made in para 2.1 of the afcresaid ~irsulsr. Thus the
relevant wcrds where such meth:d can be adopted as can be
seen fror paré 2(iii) are 'presecution for crimrinal charge
is pending'. Here we are nck concterned with the trial of
thé caze and when such trial will ke correnced, as euch

the decisicn of the Apex Conrt in the case of Comrron Cause
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(supra) =s relied Ly the learned -ounsel for the applicent
is nct relevant in the iﬁstant Tase. As'already stated
above, since the prosecution for cririnal  charge  is
rending, according to us, prosecution for criminal charge
chall ke pénding whea?gs the sanction for prosecuticn has
been given ky the appropriate autheority, even if the
challan has nct Leen presehtented hefore the competent
court. That aprt, in the instant case, the challan against
the spplicent stood filed on 13.4.99 whereas the select
list was finaliced on 5.2.01. Thus, according to us, the
p?osecution fcr crimrminal charge was pending against the
applicant when the DPT was held and as such he is nct
entitled for promction even if he is bkeorne on select panel
cr till the result of the proceedings are known in terms
cf para 2.1 of the REE Nec.13/93.

.3 The matter is no longer res-—-integra and the same

(6]

stands concluded by the decisien of the Eupreme Court in
the well known cese of Unicn of India vs. E.V.Jankivaman,
1991(5) SLF page ©02. In pavra 16, the Apex court has made
the following observations:-
16. On the first question, viz., as tc when for
the rurpose of the sealed cover procedure the
disciplinary/cririnal proceedings can be said to
have ceormenced, the Full Bench <f the Trikunal
has held that it is conly when 2 charge-mems in a
digciplinary proceedings or & chargesheet in a
criminal prosecution is issued te the employee
that it wcan ke =aid that the departmental
proeceedings/cririnal prosecuticn  ie  initiated
against the enmployee. The sealed cover procedre
is to be resorted to only after the charge-memc/

'charge—sheet is issued. The rendency cf
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preliminary investigation pricr to that stage
will not ke sufficient to enable the authorities
to adocpt the sealed cover procedure. We are in
agreement with the Tribunal cn this point....."
Thus the contenticn vaised Ly the learned counsel
for the applicant stands simarely answered in view of the
law declared Ly the Hen'kle Apex Court in the case of

K.V.Jankiraman (supra).
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5. Much  emphasie has hkeen laid by the 1learned

cennsel for the applicant on Ann.AS5, a confidential letter

dsted 20.11.26 issued by the ©General Manager (E),

Churchgate, Mumbai t£o the DREM (E), Jaipur and copy ko
mae

Officer whereas the Law OQOfficer has cbeerved as under:-

"Mere lodging of FIR does not constituke a2 case

in the Ccurt of Law. Even if a charge sheet is

filed and case is under trial, the rcase not being
connected with the emrpleyee working in  the

Failway, there is no legal chjecticn to promote

hir if it is nct against public interest.”

The learned ccunel for the applicant argued that
cn the kbasis of this letter, the applicant is entitled for
promotion even if the chargesheet has Leen filed against
him and the trial is pending. This 1letter is dated
20.11.9%6 and does not wenticned what was the instructions

MMD’«Q% _ _
issued Ly the PRailway Boardhgovernl g promcticon in such
cases. The relevant provisions which govdern the field is
FBE Mz 13/92 issued on 21.1.23 whereby earlier

(re.
instructions have keen superseded. This, has to be decided

accerding to the instructions which governs the field.
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That par he ecpinion given Ly the Law Officer does not
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etand scrutiny of law in view of the decisicn of the Apex
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Court in the «case of F.V.Jankiraman and alsc the
instructions isened by the Failway Roard as reproduced
above. Az such the cantenticn of the learned counsel for
the applicant has Lkeen ncticed only fcr the purpose of
rejection. |

5.5 Similar contenticon of the learned counsel icr the
applicant in the rejoinder,%ilthat ceftain persons against
whor crimrinal cases/railway vigilance cases/departmental
enmuiries are pending have Lkeen given promotion, whereas
the same has Leen denied to the aprlicant cannct ke
entertained as the aprlircant has raised this point for the
first time in the rejoindef and the respondents have.nbt
heen granted oppeortunity to rebut ﬁhe samre. Even cotherwise
alse, if thé promotion has been granted to the persons
wrongly and in viclation of the Failway Becard instructions
that will not confer any right to the applicant tc grant
similar relief to him in viclation of the
rules/instructione. TFurther contenticn <of the 1learned
counsel for the applicent 1is that the criminal case
againest the'applicant has not heen concluded, even after
expiry of 2 years frow the date of mreeting of the first
DPC, as such in terms of para 5 «f the FBE HNc. 13/93 it
wag incurkent on the premcoting eunthcirty to review the
rase of the applicant for grant <f ad-hcc promotion in
terms cof guidelines laid down therein. This contention hes
keen raised by the applicant only during the course of
arguments, as such neo copportunity cculd Le given to the
respondents to place their version con veccrd and as such
nc directien ~an ke given agua this point. leedless to add
that in case the applicant makes cut a case in terms cof
pars 5 of RPE 1No.12/93 for grant of adhoc proroticn, we

Wl
se® nc reascn why the competent anthority hes not
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5. We have heard the learned ccunsel fer the parties

and gone through the mwaterial placed on record.

5.1 The 1learned counsel for the applicant submits
that since the criminal case is at the chavrge stage and no
charge has keen framed against the applicant, the cealed
cover method shonld not have been adopted in this case.
For that purpose, the learned counsel for the applicant
has rplaced vreliance on RBE 110.13/923 .which deale with
proretion of Sreoup C and Sroup D railway servants whe are
under euspensicon or against whom departmental proceedings
cr prosecwticon have kheen initiated and more particularly

parea 2. Fara 2 cfi the said FEFE is reproduced hereinkelow: -

"2. Cases of Failway servants tc' wher  the
procedure will ke applicable - The procedure
given kelcw shall ke applicable to:-

(i) Pailway servants under suspensicn;

(ii) Failway servants in vrespect «of whom a
chargesheet for major penalty has been issued and
the dieciplinary proaceedings are pending and
(iii) Feilway =servants in respect «of whor

rosecution for a2 crimal charge is rending.”
E _

The learned ocounsel for the spplicent while

. b
inviting cur attention to pera&@ﬁi'has staked that the
sealed ccover procedure can be adopted only when trial has
correnced and filing of chargecheet is not sufficient to
adopt the sealed cover procedure in terms of para 2(iii).

Further submrissicn of the learhed ~cunsel fer the

17}

spplicant is thsat in view ¢f the decision of the Hon'ble

Apex Court in the case of Cormon Cause ve. Union of India
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~onsidered the matter objectively.

5. With these cbservaticons, the present 03

disposed of with nc order as to costs.
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' (A.Z.EEANDART) | f‘HAUHAN)
Merber (A) Member (J)
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