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Sushma Soni Petitioner

Mr .,

Dalip Singh

UnT and two others

Advocate for the Petitioner (s)

Versus

Respondent

Ms4

Shalini Shercon for Advocate for the Respondent (s)
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CO}{AM !

Va
The Hon’ble Mr.

The Hon’ble Mr.

Whether

Whether

Whether
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Admini

Bhanwar Bagri.

Justice G.L.Gupta, Vice Chairman.

{.n,Gupta, Administrative [Member,

Reporters of local papers may be aliowed to see the Judgement ?

To be referred to the Reporter or not ?

their Dordships wish to see the fair copy of the Judgement ?
it needs to ba circalated to other Benches of the Tribunal ?

-Ubl/’
{ G.L.Gupta )
Yice Chairman.

H.O0.Gupta )
strative Member.
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n.A. No

CENTRAL ADMINISTRATIVE TR IBUNAL
JAIPUR BENCH: JAIPUR

Date of the decision: 9i4.02-¢9

. 224/2001

Smt. Su

shma Soni

W/o late Shri Bhaguan 5ingh Sonil
r/o Koypla Tall Ke Uper

Near Saroj Cinema

Data House,

Chandpoll Sabji Mandi

Jaipur

rep. by Mr. Dalip Singh :

7

. Applicant

Counsel for the applicant.

-yersus—

1. The Unicn of India through the
Secretary, Central Excise Depar tment
Nor th Block, Neu Delhi 110 001

2., Th
e
St
C-
Ja

., Commissioner, Central Excise,

par tment,
atue Circle,
Scheme

ipure.

3., The Joint Commissicner (P&V)

Central Excise,
Statue Circle

C |Scheme.
Jalpur. .+ Respondents.
rep. by Ms Shalini Sheron
1 . Counsel for the respondents.

o Mr. Bhanwar Bagri ¢

The Hon'ble fr. Justice G.L.Gupta, Vice Chairman

CORAM;
The Hon'ble Mlr. HeO.Gupta, Administrative Member.
pRDER
per Mr, Justice G.L.Gupta

“as fo

The reliefs sought in this D.A.are

llous:
the impugned grder dated 28.1
be guashed and set aside.

1.2000 ( Annex. A.1)

oo
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i1i) the respondents be directed to withdraw the
order of dismissal dated 6,10.98 (Annex. A.2)

iii) the applicant be held entitled for appointment

on compassionate ground on suitable post as a
dependent of a deceased Government employee and
she may further be held entitled to get family
pension, death cum gratuity amount and the
amount of reimbursement cf medical billse

iv) any other appropriate order or directian
which the Hon'ble Tribunal thinks just and
proper in the facts and circumstances af the
case even the same has not been specifically
prayed for but which is necessary toc ensure
ends of justice may kindly alsg be passed in
favour o f the applicant.

v) cost of the 0.A be awarded in favour of the
humble applicant,

The undisputed facts of the case are these,

The applicant's husband Shri Bhagwan Singh Soni was a

Custems Inspector posted at Jalore. In the year 1982

a criminal case was registered against him under Sec, 302

IPC,

It was alleged that he fired shot Prem his revolvuer

and cauysed death of one Abu Khan, a truck driver. A challan

was submitted against Shri Soni. The Sessions Court

convic

ted him under Sec., 304 IPC and sentenced him to

undergo rigorous imprisonment for three years and to pay

a fine
appeal
High €
S.L.P.

Court

the co

Rule 1

of Rs,200/-, vide judgement dated 22,12,83., The
preferred by Shri B.S. Soni, was dismissed by the
hnurt of Rajasthan vide judgement dated 29.8,97. The
filed by him was dismissed by the Hon'ble Supreme

vide order dated 9.10.98.

Because of the conviction of Shri Soni,
mpetent authority passed an order of removal under
9 (i) of the CCS{(CCA) Rules, 1965 vide communication

6.10.98, i.e. after the decision of the High Court of

et
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Rajasthan, but before the decision of the Hon'ble Supreme

Court.

Shri Soni filed mercy petition be%are the
Governaor of Rajasthan, His case was recommended by Shri
S.P, Singh, the then Commissioner of Customs on 19.4,99.
The mency petiticn of Shri Soni was accepted by the
Governdr of Rajasthan vide communication dated 3,12.,99
wherein it was stated that the Gerrnor under exercise
of Hig|powers under Article 161 of the Constitution of
India,| granted pardon to Shri Soni. It may be pointed ocut
that bgfore the communication of the order dated 3,12.99

Shri Soni had expired on 3.10.99,

After a copy of the order dated 3.12.98
was received by the applicant,(uife of late Shri Soni)
she made an appliéation to the respondents to grant her
pensignary benefits ofher late hﬁsband and also toc provide
her appointment on compaséiunate grounds, She prayed that
the removal order dated 6,10.98 be withdrawn. The
competent authority rejected the prayers of the applicant,

Hence| this 0.A.

\3; In the counter, the respondents' have not

dispufted the facts stated in the 0.A. Rather scme of the

stated in the counter, The application has been resisted
on the grounds that after the death of Shri Soni en 3J10.99
there could not be any order oflthe Governpr giving pardon
conviction had attained finmality during his life time. It
is stated that the service record of Shri Soni was not

good| in as much as he had faced disciplinary proceedings
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and his| ACRs did not contain excellent grading® 4

and somg of them were even of poor grading., It is also stated

certain disciplinary proceedings which had been initiated

against Shri Soni, had to be closed after his rempval

It is alsc the case for the respondents

the

from sgrvice.,

that Shri Soni had not worked under Shri 3,F, Singh,

then Commissioner, who had recommended his case toc the

Governaor for the grant of pardons

We have heard the learned counsel for the

parties .and perused the documents placed on record,

£. The contention of Mr, Balip Singh, was
that gfter his Excellenc), the Governor passed an order
under [Art, 161 of the Constitution of India granting pardon
to Shpi Soni, the disgualification stood washed away and

Shri Soni's order of removal from service was not sustginablzs,

He canvassed that Shri Soni should be deemed to be
in service till the date of his death. He relied on the

cases|of K.M. Nanavati vs. the State of Bombay {( AIR 1961

SC 112) and the Deputy Inspector General of Police

Nor thl Range, Waltair and ancther vs, D. Rajaram and others

( AIR| 1960 Andhra Pradesh 259 ), in support of his contention.

On the other hand, Ms. Shalini Sheron,
appearing for the respondentS’contended that the mercy
petition of Shri Seoni did not survive after his death

“and it could nct be accepted. According to her

the order dated 3.12.99 was passed under mistake%rof

fact| that Shri Scni was still slive and hence the order

cannpt have the effect of setting aside the order of remgval

-of Shri Soni.

W\M/'
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Shri further contended that the appointment on compassionate

ground is not a right and it cannot be claimed in the

circumstances of this case. It was urged that the order of

removal| had attained finality and therefore the applicant

cannot cleim pensionary benefits.
Be We have given the matter our thoughtful

consideration, The decisions rendered in the cases of

K.iM.Nadavati and the DIG of Police ( supra) lay down that

when a% order of pardon is passed by the Supreme Executive

Authority, the convicted person is free both from the guilt

and th
which disentitled him to hold some post, 1s removed, It
is profitable to read the cobservations appearing at para

11 of

the report in  the case of UIG Pplice hereunder:

It is well settled that when a convicted person

is pardoned, he is free both from the punishment
imposed on him as also from all penal consegquences
and such disqualification as disentitle him from
followdng his occupaticn ansd which are concomitant
of the eonviction.are removed.

X X X X XX
XXX X XX

4]

It may be pointed out that their Lordships

vere deciding the appeal preferred against an order of the

learned Single Judge. The learned Single Judge, had allouwed
the WiP. on two graounds. Their Lordships while deciding
the appeal agreed with this proposition only that the

pardon blots out both guilty” and punishment and all his

civil rights are restored.

In fhe case of Nanawati alsoc their

Lordships observed at para 21 of the report as feollows:

XXX Such a pardon after the accused
person has been convicted by the Court

has the effect of completely absglving him
" from all punishment or disgualification

o oxxx X XX "
#
YN |

punishment imposed on him and/aléa the disqualificatiaq/

attaching to a conviction for a criminal offenc
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No autheority taking a contrary view has been

brought| to our notice.
8|

7.  In the instant case a8 already stated
His Excellency, the Governor of Rajasthan in exercise of
the pouers under Art., 161 of the Constitution of India,
alloued the mercy petition filed by Shri Soni vide
communication dated 3,12.99 and granted pardon to him. The
effect|of such pardon was that not only the conviction
and sentence passed by the criminal court stood washed

o

away, the disability of holding a civil post which had

occurred due to his conviction and sentence,also stood

8o 1t may be pointed out that the basis
of the order of removal Annek. A.2 dated 6:10.98, was only
the cqnvictisn ojShri Soni by the Criminal Court and

affirmed by the High Court. It has to be accepted that

the order of remcval was mncomitant of the conviction

by the Crimimal Court, When, by the order of the Governor,
the c nvictian and punishment stood washed away the

order| of removael dated 6.10,38 automatically goes.

Shri Soni was not al ive on the date _
rder granting pardon was csnveyad,as he had expired oél}j
3.10J95, tuo months before the date of the order, The
ion for consideration is whether the ﬂbrder of the
nor, which was conveyed, after the death of Shri
does not have the force of law as was contended

half of the respaondents.

1t has not been brought to our notice
there is %brovision in the rules or by way of
instructions that a mercy petition abates on the death

convict, If the mercy petition did not abate on

N\M
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th of Shri Soni, how it can be said that the order

5 pardon does not have the force of lau,

As a matter of fact under Art. 181 of
stitution of India, it is not required that mercy

n is Piled by the convict himself, Art. 161 of the

Constitution of.India reads as follous:

it}

ke

A read;

mo ved,
person
say th

himsel

the co

161. Pouwer of Governor tc grant pardons etc and
to suspend, remit or commute sentences in

cer tain cases.

The Governor of a State shall have the
power to grant pardons, reprieves, respites
or remissicns offpunishment or to suspend,
remit or commute the sentence of any

person convicted of any offence against

any law relating to a matter to which the
execultive power of the State gxtends.

ing of the Article shows that when a petition is
the Governor is empowered to grant pardon to a
convicted of any offence., The Article does not

at dhe application must be moved by the convict

Fe

Be that as it may, in the instant case,

nvict himself had moved the applicatisn. The

recommendatory letter Annex. A.3 dated 19.4.393 sheous that

the me
the Go

Govern

rcy petition of Shri B.S. Soni was pending with

vernor, and there was a correspondence betueen the

ment and the Commissiocngr odpustgms in March 1889,

tter vas written in reply to the letter of Special

The 1lsg
Secretary ( Home), Government of Rajasthan, wherein there
is a geference of the gplication for pardon made by

Shri Sonie.

e
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14,

If the Governor toovk some time to decide

th, how can it be said that the orde;/passed after
is of no legal effdct and the Pamily of late

ni cannot take advantage of the order. Had the

r decided the applicaticn/petiticn of Shri Soni,
telp a?tarift was filed or soon after the

ioner of Customs made recommendations? the order
ave been passed during the lifPe time of Shri Soni.
If the order had been passed during the life time of

Shri Soni, he would have certainly claimed re-instatement

in service, in view of the legal position stated above,.

13, It has, therefore, to be held that
necessary consequence will follow sven if the orde;

makin pardoq,uas conveyed after the death of Shri Soni

The contention, that the mercy petition
had become infructucus on the death of Shri Soni, is not
tenablle o There is no guestidn of a mercy petitiocn becoming
infructucus. A petition can be said to have become
infructuous if relief is granted during the pendenc;

of the petition uhich was not done in this case.
15, The contention that Shri §,.P,Singh,

Commissioner made a mistake in recommending the case

of Shri Soni, cannot be accepted, The respondents

cannpt be permitted to take different stands at different

stages., Shri S,P, Singh was none else than the Commissicner

of the department. Shri Singh had made cle ar cut

recogmmendations in Pavour of Shri Soni, that he was a very aot

disciplined and cbedient Customs Officer, he was dynamic

,//’/’/’///-
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officer| having meritorious recaord and his service
as unblemished, nis ACRs uwere excellent and
that ng departmental inquiry was ever instituted against

him, he respondents are estopped from saying that

~

Shri Sogni was not a disciplined or good officer or

that his service record was not good. In any cas%,this

Court cannot go into the merits of the recommendations

made in ‘the letter of 19.4,99, after the Governor

has passed the order dated3.12,99 accepting the

o

recommendations of the Commissioner (Customs).!

16. This contention of the respondents

alsoc that the act of Shri Soni in firing shot at

/
Abu Knan was intentionaljcannot be accepted in view

agf €

e pardon granted to him by the Governor in exercise
of pawer under Art. 161 of the Constitution of India
whereby the guilt and punishment stood washed amay:
174 So also, the contention that pardan
order has been obtained by fraudulent means is not

sustainable., As a matter of Pact,nc Pacts have been

stated which constitute fraud, The burden lay heavily

on the respondents to mwove the alleged fraud.
19. The fact remains that’ had Shri
B8.54 Soni not expired he could have claimed re-instatement

on [the basis of the order of pardon dated 3.12.88, as
the order of removal was passed only on the basis of his
conviction by the Crimimal Court and the said conviction

and sentence stood bloted out,
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i service,

on his

has a rjight of pansionar
be pointed out that/shri Soni
d the depar tment upto 2003,

1t may

he would have s8r Ve
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8o order as
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nlstratlve Member

Heath uhile im service, his wife,

disputed by the respontde

i Soni to be in service till

her benefits, within a pe

asaionate appaintment_als

as entitled to reinstatement

Y%
gquence follous is that

the epplicant,

y bene fits as pel ruyles.

not died in 1959,

which fact

nts in their replye

we allow this application
take freanh decision on the

applicant, referred to in the

and pass an a0 propriate order,

the date of his

s sakzry, gratuity, pamily m nsion

rigd aof three months
af this order. The
ake fresh decision in the

g within the

to costsf

K'u.L Gupta ) .
{Yice Chairman.
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- THE CEN RAL ADMINISTRATIV: TRIBUNAL

/ | JJAIPUR BENCH, JAIPUR
ORDER SHEET

| APPLICATION No.: _MA 399/2003 mitkimgx (OA 224/2001)

|
Applican‘i (s)

Smt ., Sushma Soni . Respondent ( s) UOI & Qthers '

'Advocafe for Applicant ( s) - Advocate for Respondent ( s}

J ORDER OF THE TRIBUNAL

NOTES|OF THE REGISTRY

|
1
|

.9 ,2003

A S Aottt

ne present for the gpplicant.. .

- This application has been moved by the respondents
or extension of time to comply the order dated 24,2,2003
assed in CA No, 224/2001 on the ground that the respon-

ents have filed Writ Petition in the Hon'ble High Court

longwith Stay Application, which has not been listed so
far.. |
e e LteHED

Dyring the course of the the learned counsel
for the respondents submits that Hon'ble High Court has
stayed the operation of the impugned order vide its
order dated 16,9,2003, ‘

In view of this development, this MA does not
and it is accordingly disposad of.,

survive

(i\-“i OL ® ul‘ mm )
MEMBER (J)




