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..+ Applicant
Versus
1. Union of India tnrougn Secretary, Department of Science & ‘Technology,
Tecnnology Bnawan, New Mehrauli Road, New Delhi.
2. Director General, Council of Scientific & Industrial Research, Rafi
Marg, New Delhi.
3. Director, National Environment, Engineering Research Institute, Nehru
Marg, Nagpur.
. «« Respondents
CORAM:
HON'BLE MR.M.L.CHAUHAN, MEMBER (J)
HON'BLE MR.A.K.BHANDARI, MEMBER (A)

for the Applicant ) ... Mr.Mahendra Shan

For tnhe RrRespondents .-« Mr.Sohan Lal Sharma

ORDER
PER HON'BLE MR.A.K.BHANDARI

This OA u/s 19 of the Administrative Tribunals Act, 1935 is addressed
against the order passed by appellate authnority daced 3.11.2000, by wiaich
cthe punisnmenc awarded by the disciplinary autnority in a DE is sustained.
he exact relief clause reads as under :

“that this Hon'ble Tribunal will be pleased to accept this
application and the impugned order dated 8.1..2000 may kindly
be declared illegal ard the same may kindly be quasned and sec
aside with all consequential benefits."”
2. facts of the case as stated by the applicant are that the applicant
was working as Lower Division Clerk (LDC). Due to contemplated disciplinary
proceedings he was placed under suspension on 25.3.33. On 23.3.83, he was
served with a charge-memo. The charges pertain to theft and embazzlement of
amount of Rs.27350/- from the cash box of the office. On the same facts, as
enumerated in the charge-sheet, a FIR was also lbdged with the Police and
subsequently a cnallan was filed in the Court. The applicant gave detailed
reply to the memorandum of charges and also submitted some representacions
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to tne nigher authorities., therein stating the facts of the matter. It is

stated that Director of tne Organisation at Nagpur persuaded and pressurised

the applicant to admit the charges, wnich he could not resist and admitted

the same on 12.4.88 in the date of 9.4.33. Thereafter on 26.4.83 the
applicant received order dated 20.4.83, wher:ebir penalty of compulsory
retirement was imposéd upon him, about which the applicant requested on

30.4.83 that his representation may kindly be looked into and order pe

" passed afresh, but of no avail. Tne applicant then filed an appeal, wnich

was not decided for a long time. He then approached this ‘i‘ribunal by way of
OA No.261/98. 'Bef‘ore the OA ‘was decided,; the 'appeilate‘ authority decided
the appeal vide impugned order dated 8.ll.ZQOO (Ann.A/l). ‘Thus, beini;
aggrieved wicth t:'né impugned order of the Appeliate Authority dated

8.11.2000, this OA nas been filed.

3. In the grounds it 1s stated tnat the impugned order is illegal and
unjustified because on the same charges, as those framed in the DE aqgf FIR
was also lodged against the appli;:am:,‘ and that after appreciation of
evidence advanced by tne contending parties, learned court of Additional
Civil Judge (Junior) cum Judicial Magistrate No.lO acquitted the apblicanc
honoﬁrably Qide order dated 31.5.96. Also that the order dated 3.11.2000 is
non-speaking and decision in 1t has been aken without application of mind

inasmuch appellate autnority nas gone by the decision of tne Disciplinary

' Authority and rejected tne contention of the applicant tnrough one stroke of

pen.

4. The respondents have 'submitted a detailed reply. <They nave raised
preliminary objection about maintainability of the OA as barred oy
limitat;ion. They have also elaborated that applicant was not only a LDC ‘but
was enjoined to perform duities connected with cash and accounts cthrougn

orders dated 1.3.1972 (Appointment order) and 8.1.1980 (grant.of Special

Pay) annexed as Annexure R/L & R/2 respectively, and as sucn he was

getting Special Allowance of Rs.20/- per month for handling cash and as such
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was responsible for this aspect of the hor‘k. while functioning ;n this
capacity ne committed theft of Rs.27850/- during intérvening period trom
3.3.83 to 7.3.33. Vide Anmn.R/3 FIR was lodged on 7.3.88. During
investigation applicant was arrested by the Police and they also recovered
full amount from nis possession. In proof of this, Police report dated
21.3.88 is submitted as Ann.R/4. On the basis of thesé developments,
applicant was placed under suspension on 25.3.88 and a charge;-sneet under

Rule 14 of the CCS (CCA) Rules, 1965 was issued vide memorandum dated

 28.3.88. The applicant submitted reply on 9.4.83 by Ann.R/5, in wnhich he

admitted the charges. In view of his making clean preast of the

‘delinquency, disciplinary authority estopped the inquiry and imposed major

penalty of compulsory retirement vide ordér dated 20.4.83 (Ann.A/2). In tne
meantime, the criminal case was charge—sheeced and during trial applicant
filed an application dated 22.10.91 for impleading Snhri A.K.Setn, Scientisc
& Head, NEERI Zonal Laboratory, Jaipur, as co-accused in the theft case.

The trial court rejected this application on 4.2.91. buring the

. period,;applicant made several representations refusing pehalty imposed upon

him. After a lapse of six_ years applicant filed an appeal pefore Director
General, CSIR, oh 3.0.94, wm.c’n"was rejected as nopelessiy time ‘barred.
Applicant then filed OA No.l7/95 before tnis Bench 615 the lribunal, whic‘n
was also rejected vide order dated 1l1.9.95 being barred by limitation. On
31.5.96, ‘the applicant was acquitted by the triaJ.: court. On the oasis of
this, he moved an application on- 4.2.97 before the’ Director, NEERI,
requesting him to withdraw the punisnment | order dated 20.4.33 and to
reinstate him on duty with all consequential benefits. +This applicacion was
also rejected as barred by limitation. The applicant then filed OA
No.261/98 before this Bencn of tne Tribunal seeking direction to dicide tne
appeal dated 3.5.94 but before the decision in this OA appellate authority
had confirmed Cthe penalty imposed by disciplinarcy aut'n&rity chrougn a
speaking order dated 8.11.2000, tne impugned oi'der. Since appeal nad oeen
decided by appellate authority, this Iriobunal dismissed the OA vide order

dated 27.2.2001. It is then averred that punishment of compulsory
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retirement passed vide order dated 20.4.33 with full pension and gratuity

benefits stands and now the dpplicant nas once again approached the Tribunal

‘through this OA to seek reinstatement with all conseguential benefits, from
"which he is estopped. The same facts are elaborated 1n parawise reply.

‘Grounds of illegality are denied on the basis of above facts and it is

stated that applicant has been acquitted by trial court merely on technical
grounds but the fact of miséppropriation/theft of government monéy confessed
by him to the Police and subsequent recovery of the amount, the fact of
which was brought to the notice of respondents by Police report dated
21.3.88, and applicant's admission of guilt suo-moto Qlthout any pressure or
persuation prove the misconduct for wnich ne was rightly imposed tne penalty
of compulso;y retirement. The same nas been upneld by tne appellate
authority on merits who also clarified that criminal proceedings and
departmental ingquiry are separate and distinct actions and of botn can go
on separately. Thus, question of violation of provisions of Constitution of

India does not arise.

5. The applicant has filed a detailed rejoinder reltefacing the facts
enumerated in tne OA and largely denying tne reply by the respondents. His
main contention against the impugned order is tnat in v1éw-of-nis'acqu1ctal
by competent criminal court vide order dated 31.5.96 theAappellate autnoricy
should have reinstated him in his job and granted all consequential
benefits. He nas also annexed copy of the order of tne above criminal court

dated 31.5.96.

o. The parties were heard at argument stagé. wWwnile conceding tnat
Departmental Action and trial can go on simultanecusly, learned counsel for

the applicant urged tne Bench to consider this macter in the light of

decision of the Supreme Court in case of Capt.M.Paul Anthony v. Bnarat Gold

Mines Limited, JT 1999 (2) SC 456, as, according to him, racts and

circumstances of these cases are similar and reliance on tne decision of tne

Supreme Court would be appropriate. Learned counsel for the respondents, on
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tne other hand, contended that the two cases are not at all comparable and
that tne reply clearly shows that the action of the respordents is fully

justified in facts and circumstances of tne case.

7.  We ‘have given very careful thought to the contentions of tne learned
counsél for the parties. As far as facts of the case are concerned, tnere
is not much dispute. It is true that departmental inquiry was completed on
the basis of admission of guilt botn in front of inquify officer and prior
to that confession to tne Police and recovery of the monéy. ‘fne necessity
of following detailed érocedhre-of inquiry 1n these circumstances did not
arise. As far as decision of Supreme Court in case of Capt;M.PauL Anthoﬁy
(supra), we find that the circumstances of the two cases are very different.
Firstly, Capt.M.Paul Anthony's case was decided eﬁparte. Secondly, the
gglinquent officer 1in that case was not paid subsigtence-allowance due to
whicn he could not ~partici§ate in tne departmental proceedings.  For

comparing the two cases it is important to peruse para-33 of this judgement,

" whicn reads as under :

“33. Since in the instant case the appellant was not provided any
-Subsistence Allowance during the period of suspension and the
adjournment prayed for by nim on account of nis ‘illness; duly
supported by medical certificates, was refused resulting in ex-parte
procesedings against him, we are of the opinion that tne appeilant nas
=¥ been punished in total violation of the principles of natural justice
and ne was literally not afforded any opportunity 9f nearing.
Moreover, as pleaded by the appellant pefore tne High Court.as also
‘before us that on account of nis penury occasioned by non-payament of
Subsistence Allowance, nhe could not urdertake a journey to attend the
disciplinary proceedings, the findings recorded by tne Inquiry
Officer at suchn proceedings whicn were neld ex-parte, stand
vitiated." o

In the present case, the circumstance in wnicn the detailed inquiry was not
held are entirely different. ‘Ine applicant preterred appeal not once but
twice and on both- the occasions beyond tne period of limitaction out inspite
of delay same has been disposed of through a detailed well reaéoned order
which has been impugned in this OA. ‘his case is different from éapt.M;PauL

Anthony's case also in the fact that'acquittal was long after the date of
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punisnment of compulsory retirement and altnough the facts whicn are bz:151s~

of Police investigation, trial and departmental inquiry are similar, tne

inquiry 1s regarding official misconduct wnich is different from criminal

case instituted by the State for breaking the iaw of the land. The evidence

and standard of proof fequir:ed for each case is différent. In debaftment:al

proceedings the measure of fixing the guilt is preponderence of‘ probabiiity
go

but not ,1in criminal case. It 1s also very significant that the criminal

court has acquitted the charged officer on a very technical ground, which

- perhaps cthe prosecution failed o poove to court's satisfaction but in

departmental inquiry the same fact"was proved beyond doubt on the basis of
record. Furnter, in the order of the appellate aut'nority.;' various objections
or grourds Qf appeal raised by tné applicant nave peen considered and
r#jected through cogent reasoning. ‘i"nus tne procedure adopt:éd by the
respondents cannot pe faulted. From the facﬁs of the case, 1t is clear thatc’
.more than adequate opportunity was. provided to the ;ielinquent officer. iIne
guantum of punishment can also not be considered harsn in the circumstances
of the case. Tnis Tribunal, therefore, finds no justificacion for it to
interfere with orders of the respondents in tne nbtter of such an old and
grave delinquency as the same would result in serious consequences for tne

Org_apisation and society in general.

A

8. In the resuit, this OA is dismissed with no order as to costs.
)’1’ J

T L

(A.K.BHANDARI) ' (M.L.CHAUHAN)

MEMBER (A) MEMBER (J)



