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IN THE CENTRAL ADMINIETRATIVE TRIEBUMNAL, JAIFUP EEHNCH
JATPUR
Date of decision: 19.,11.2003
OA No,189/2001
Man Mchan Arcra g/'c Shri P.F.Arcora, v/’ 15-D, Radha lagar,
Mathura, working as Head Clerk, Seniocr Electrical Foreman

(Power), Idgah, Agqra, Western Pailway, Fota Division,

Kota.
.. Applicant
VERSUS
1. Union‘ nf  India thfough the General Manager,
Western Pailway, Church Gate, Mumbai.
2. Senizr Divisional  Electrical Engineer (P),
Weztern PRailway, Faota Divisicon, Fota.
.. Respondents
Mr. S.F.Jain - ccunsel for the arplicant.
Mr. Tej Prakash Sharma - counsgel for the respondents
CORAM:

Hon'ble Mr. J.F.Faushik, Member (Judicial)
Hen'kle Mr. 2.V .Bhandari, Member (Administrative)

ORDER (ORAL)

Shri Man Mchan Arcra has filed thiz oA aseailing
the chargesheet dJdated 11.%.2000 (Ann.A’) and order dated

9.4,.2001 (Ann.Al) amongst cther reliefs.

2. The factual rprefile «f this case falls in a
narrcw compase i.e. the applicant while weorking on the
poet of Head Clerk was ordered to ke transferred from Agra
Fort to Zhyamgarh in Fota Division vide order dJdated

1

N

.11.92, The aprlicant challenged the same before this
Pench «<¢f the Tribunal vide ©A Mo. 125,99 and with the

strength «f the interim order granted in his favour, he

S%it?s continued at Agqra Fort., Subfequently, an crder came tao
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be passed on I6.5.99 by which the applicant was directed
to work con the post of Head Tlerk in the Office of Junieor
Engineer (Electric) at Idgah. The said oA was de-ided
taking intc consideration the suksequent develcopment in
the case in the presence o~f hoth the learned :ounsel and
the OA was dismissed as having kecome infructucus.

2.1 The further case «f the applicant is that he was
issued with a chargesheet (8r-11) i.e. the chargesheet for
major penalty under Railway. Servants (Discipline and
Appeal) Fules, 1262 alleging that the applicant has
misguided this Trikunal by projecting that the order dated
23.5.99 was a transfer order. The statement of defence was
submitted by the applicant_ta the chargesheet stﬁting that

the matter was within the purview «f this Bench of the

Trikunal and it ceould nct have Eeen the subject matter of
the dizciplinary proceedings. Thereafter, the disciplinary
anthority after  oeonsidering the defence, impcsed the
penalty of rveducticon by 2 stages without future effect in
the pay scale cf Fs. S000-3000, The (02 has Lkeen filed on

diverse greounds intermixed with the facts.

3. The respcndents have contested the case and have
filed an exhaustive reply taking priliminary olbkjecticn
that the order dated ©.4.2001 has bLeen passed in
accordance with the provisicnes of law and alec that the
applicant has nct availed ~f the statutory remedy provided
in the Railway Servants (Discipline and Apreal) Rules,
1965, ‘The defence as set out in the vreply Ly the
respondents is that the appli&ant was taken hLack on duty
at Agra Feort and subsejuently vide crder dated 26.5.99 he

was instructed teo work with 3EF(P) Idgah which was a local

arrangement and cannct be treated as transfer, inasmuch as
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SEF (P) was not the competent autherity to issue any
transfer corder in respect ~f the staff working under him.
The applicant misguided this Hon'hkle Tribunal by stating
that the order Jdated IZ:.5.99% was a transfer crder and
tried to get a decigicn in his favocur and the respondents
have found this act ss in viclation of the Conduct Rules
and on the bhasis of the facts of the case, the punishment
has been impcsed on the applicant. There has been
repetition of the factuwal aspects in subsejuent paras.

Therefcre, the QA may he Jdismicssed with costs.

4, A cshort rejecinder haz Leen filed by the applicant

controverting the Aefence of the respeondents set ecut in

“ the reply.
5. A reply to the rejocinder has alec heen filed on
hehalf cf the respondents.
€. We have heard the elalkorate arguments advanced on
hehalf cf hbcoth the parties and have earnestly considered
the esubmiscsions, pleadings and the record of this -case.

< 6.1 The 1learned ccunsel for the applicant has

submitted that as far as the priliminary ckjectien is
concerned,  the apblicant appr-ached this Trikunal in
extra-onrdinary circumstances, inasmuch as, tlie chargesheet -
itself waz withcut Jjurisdiction since the applicant 4did
nct ceommit any misconduct at all, inasmuch. as when the
proceedings take place in a court of law, it is cnly the
particular court at whose instance any cognisanée can bé
taken. Ntherwise alseo, the Hen'ble Tribunal has
entertained and have granted the interim ~rder and Section

2¢ nf the Administrative Trikunal dones nct provide any
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absslute bar as the word 'crdinarily has hkeen used. The
applicant has in fact approached this Tribunal in extra-

crdinary circumstances.

)

.2 As regards the merits ~f the rcase, he has
reiterated the facts menticned in the N2 and has submitted
that the applicant'has not at all misguided this Rench «f
the Tribunal and the so.called order of transfer is naot a
vague and he ~nly prcduced that letter. MNot conly this, it
is also submitted that on the strength of thiz crder, the
applicant is kein3y <cntinued at Idgah and if at all the
respondents felt any unusuality it was <open teo them to
take reccurse to the remedy availakle to them. They conld
have apprcached this Tribunal by way ~f a review cr by way
cf other remedies availalble, Lut the respondents have not
thought it expedient to chject this and after a lapse of
akbbcut 2 monthe of the order ~f this Trikunal, rescrted to
taking of a disciplianry acticn against him. One =ide the
respondents have adopted the sco called transfer ofder and
have acted themselves and there is nothing on recofd o
show that any action has heen taken against the perscn wh2
directed the apprlicant to woark at Idgah.

6.3 on the «=ontrary, the learned <ccungel fcr the
resp-ndenks has reiterated the defence set ont in their
reply and has strenously oppcsed the contehtion raised on
kehalf <f the apprlicant. It has hbeen submitted that the
earlier caze ~f the applicant was fully heard and when the
case was going to ke dismiscsed, the crder dated Z6.5.59
was produced béfore the Ccurt and at that spurt <f the
moment it was not pecseible to verify the sanctity of the
order except to request the conrt to appropriately pass
the erder and the Hon'kle Tribunal was midguided, inasmurch

as, on the strength <f that order the cace was declared as
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infructuous. Therefrre, the act of the applicant is an act
unbecoming of a Government servant and the applicant has
vinlated the Conduct Rﬁles and he was issued with a
chargecsheet 'andﬂgiven, » Freasonakle opportunity tc defend
his rase. He has alsc submitted that the applicant has not
availed of the alternative remedy and, therefore, the JA
is not maintainable as far as the provision of appeal is
concerned. The applicant has not filed an appeal and has
directly approached the Hon'kle Trikunal. He has submitted
that if the defence has been taken into consideration and
the competent anthority has passed the order and impoeed

the penalty, it cannct bhe faulted with.

7. We have considered the rival contentions
submitted on kehalf <f Loth the parties.

7.1 As far as the general facts <f the case are
cencerned, there igs n2 quarrel that the order dated
26.5,9% hae been acted upon even till ktoday. The applicant
ie working at Idagah. It 1is alse not disputed that no
action has been tftaken against the perscon so  called
incompetent, who issued the order. From the perusal of the
very Jjudgment nf this Bench »~f the Tribunal alsc, we see
that at n-owhere the applicant has treated the esaid crder
as transfer order and it is the tribunal who tock the
crder as a transfer order and subsegquent acguiesce of the
respondents implies the fact that they themselves treated
it as a transfer order. If that bhe =0, how the =aid action
can he brought within the fcur c¢orners of the Zeonduct

Rules. It is very etrange that one side the respcondents

are acting on the order passced by their =zubcrdinate staff

and cn the cther side they themselves are treating it as a

midconduct. In this view of the matter, we deo not find
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that the applicant has af all committed any misconduct.
7.2 A= regard the subkmissicns regarding availing of
alternative remedy, we subscrikbe with the views of the
learned counsel for the applicant and are satisified that
it was an extra-crdinary case which has been rightly
entertained.

7.2 The very important submission which has been
raised by the learned ccunsel for the applicaht is whether
such action, after all, can Le ccnstrued as miscondnct
which has occured when the case was sub-judice and the
matter was related tao a.particular cause. fince we have
ceme to the conclusion that the applicant has not commited
any misconduct, we will keep this issue open and will

examine in some appropriate case.

£. In the premises, the inescapakle conclusion is
that the 02 has ample substance and merits acceptance. The
game is allowed and the impugned orders dated 9.4.2001
(Ann.Al) and 11.32,200 (Ann.A2) stand ~uashed. The
applicant chall be entitled tc all consejuential benefits
as if none of the impugned order was ever in existance. In
the facts and circumstances ~f the case, koth the parties .

are left to bear their cwn rcosts.

_—éﬁz;?\”«j;x - (£%1Q;a¢;tbui£]l~—*
(A.I'-..BHAWRI/) (J.E.EAUSHIE)

Member (2) : Member (J)



