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IN THE CENTPAL ADMittISTRATIVE TRIBUNAL, JAIPUR BEtlCH 

JAIPUR 

Date af decision: 19.11.~003 

OA N<').189/2001 

Mathura, w0rking as Head Clerk, Senior Electrical Fcreman 

(Power), Idgah, Agra, Western Pailway, fota Division, 

Kota. 

•• Applicant 

VERSUS 

1. Uni0n of India through the General Manager, 

Weetern Pailway, Church Gate, Mumbai. 

2. Electrical Engineer ( p) ' 

Western Railway, r0ta Divisi0n, rota • 

•• Respondents 

Mr. S.Y.Jain - counsel for the applicant. 

Mr. Tej Prakash Sharma - couneel f0r the reepondents 

CORAM: 

Hon'ble Mr. J.F.faushit, Member (Judicial) 

Hon'ble Mr. A.f.Bhandari, Member (Administrative) 

ORDER (ORAL) 

Shri Man Mohan Arora hae filed this OA a~sailing 

the .::hargesheet dated ll.~i.::1)1)(1 (Ann.A::) and .:.rder dated 

9.4.2001 (Ann.Al) amongst other reliefs. 

2. The factual profile of this case falls in a 

narrcw cc.mpaes i.e. the appl i.::ant while wc.rJ:ing on the 

post of Head Clerk was ordered to te transferred from Agra 

Fort to Shyamgarh in rota Division vide order dated 

16.11.~8. The appli.::ant challenged the same befc.re this 

Bench c·f the Tri buna 1 v icle C•.a. no. 1 ::·~,, '·~19 and with the 

strength c0 f the interim order 9ranted in his fav.:.ur, he 

~s c·:·ntimJed at Agr.o Fc·rt. Suboe.<uently, an <·rder came 
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be passed on 26.5.99 by which the applicant was directed 

to work en the post of Head Clerk in the Office of Junior 

Engineer (Electric) at Idgah. The said C•A was decided 

tal:ing intc. r::onsideration the sut.sequent develi:•pment in 

the r::ase in the presence of both the learned couneel and 

the OA was dismissed as having become infructuous. 

2.1 The further case of the applicant is that he was 

issued with a chargesheet (SF-11) i.e. the chargeshe~t for 

major penalty under Railway ~ervants (Discipline and 

Appeal) Pules, 1968 alleging that the applicant has 

misguided this Tribunal by projecting th.9.t the order dated 

26.5.99 was a transfer order. The statement of defence w~s 

submitted by the applicant to the chargesheet stating that 

the matter was within the punTiew of this Bench of the 

Tribunal and it could not have been the subject matter of 

the disciplinary proceedings. Thereafter, the disciplinary 

authority after considering the defence, imposed the 

penalty of reduction by 3 stages without future effect in 

the pay scale cf Rs. 5000-8000. The OA has been filed on 

diverse grounds intermixed with the facts. 

") _,. The respcndents have contested the case and ha7e 

filed an exhaustive reply taking priliminary objection 

that the ~rder dated 9.4.~001 has been passed in 

a·::ci:.rdance with the provisii:0ns c0 f law and alee. that the 

applicant has not availed of the statut0ry remedy provided 

in the Railway Servants (Discipline and Appeal) Rules, 

1968. The defence as set o~t in the reply by the 

respondents ie that the applicant was taken tack on duty 

at Agra Fort and subsequently vide 0rder dated ~6.5.99 he 

was instructed to work with SEF(P) Idgah which was· a local 

arrangement and cannot be treated as tr3nefer, inasmuch as 
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SEF (P) was not the competent authority to iseue any 

transfer order in respect 0f the staff working under him. 

The applicant mieguided this Hon'ble Tribunal by stating 

that the .:.rder dated .=: 1:.. 5. ·;,9 was a transfer c.rder and 

tried to get a decieion in his favour and the respondents 

have found thie act as in violati0n of the Conduct Rules 

and on the baeis of the facts of the case, the punishment 

has been imposed on the applicant. There has been 

repetition r:·f the factual aspects in subsequent paras. 

Therefore, the OA may be dismissed with costs. 

4. A short rejoinder hae been filed by the applicant 

contreiverting the defen°::e · of the respc0ndents set c.ut in 

the reply. 

5. A reply to the rejoinder has aleo been filed on 

behalf of the respondents. 

6. We have heard the elaborate arguments advanced on 

behalf cf both the parties and have earnestly 0:::onsidered 

the eubmiseions, pleadings and the record of this case. 

6.1 The learned cc0unsel the appli 0:::ant has 

eubmitted that ae far as the priliminary c.J:.je.:::tion is 

concerned, the applicant appr0ached thie Tribunal in 

extra-ordinary circumstances, inaemuch as, the chargeeheet 

itself was without jurisdiction ein1:::e the applicant did 

nc·t •::c0mmi t any mie 1:::c1nd11ct at al 1, in3emuch. as when the 

proceedings take place in a court of law, it is only the 

particular ci:•urt at wh.:.se instance any .:::.:.gni sance can be 

tal:en. Otherwise also, the Tribunal has 

entertained and have granted the interim 0rder and Section 

2il 0f the Administrative Tribunal doee not provide any 
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abs•:.lute bar as the word 'C·rdinarily has been used. The 

applicant has in fa.::t approached this Tribun.91 in extra-

ordinary circumstances. 

6.2 As regards the merits 0f the case, he haa 

reiterated the facts mentioned in the OA and h~s submitted 

that the applicant has not at all misguided this Bench of 

the Tribunal and the s0 called order of transfer is n0t a 

vague and he only prcduced that letter. Not only this, it 

is also submitted that on the strength of thie order, the 

appl i•::ant is bein9 ·::c.nt inued at Idgah and if at all the 

reeponclent s felt any unusual i ty it was .:.pen tc· them t•:i 

take recouree to the remedy available to them. They could 

have appr0ached this Tribunal by way of a review or by way 

-· of other remedies available, but the respondents have not 

thought it expedient to object this and after a lapse of 

about 9 rnonthe 0f the 0~der 0f this Tribunal, res0rted to 

taking of a disciplianry action againet him. One side the 

reepondente have adopted the sc called tranefer order and 

have a.::ted themselves and there ie nc.thing ·:·n re.::•'.:lrd t•'.:I 

shew that any action has been taken against the pereon wh~ 

directed the applicant tc. work at Idgah. 

(. (1n the .::r:.ntrary, the le.9rned .::c.unsel fer the 

resp·:·ndents has reiterated the defence set .:.ut in their 

reply and has stren0usly opposed the contention raised on 

behalf .:.f the apr·lh:ant. It has been submitted that the 

e3rlier case of the applicant was fully heard and when the 

case was gc.ing to be dismiseed, the .:.rder elated =:r:.. ~ .• ·;•·j 

was pr•:.auced befc.re the cc.urt and at that spurt ·=·f the 

moment it wae not pcssible to verify the eanctity of the 

order ex.::ept t·=· request the .::eiurt to:i apprc.priately paes 

the c.rder and the Hon' tle Tribunal was midguided, inasrnur::h 

as, on the strength of that order the caee was declared as v 
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infructuous. Therefore, the act of the applicant is an act 

unbecoming of a Government servant and the applicant has 

violated the Conduct Fules and he was issued with a 

char.~esheet and giwm ;· reason:tble Clpp.:.rtuni ty tc. defend 

hie case. He has also submitted that the applicant has not 

availed of the alternative remedy and, theref 0:-re, the •JA 

is not maintainable as far as the provision of appeal is 

concerned. The applicant has not filed an appeal and has 

directly approached the Hon'ble Tritunal. He has submitted 

that if the defence has been take~ into consideration and 

the competent authority has passed the order and impoeed 

the penalty, it cannot be faulted with. 

7. We have cc•nsidered the rival contentions 

submitted on behalf 0f b0th the parties. 

7 .1 As far as the general facte .:.f the case are 

concerned, there i~ no quarrel that the order dated 

26.5.90 has been acted up0n even till tGday. The applicant 

is working at Idgah. It is also not disputed that no 

action has been taken against the perE0n so called 

incompetent, who issued the order. From the perusal of the 

very judgment of this Bench of the Tribunal also, we see 

that at n0where the applicant has treated the said order 

as transfer .:.rder and it is the tribunal who toe.}: the 

crder as a transfer order and eubsequent acquiesce of the 

respondents implies the fact that they themselves treated 

it as a transfer 0rder. If that be eo, how the said action 

can be brought within the fc.ur cc.rners C•f the Cc0nduct 

Rules. It is very strange that one side the respc·ndents 

are acting on the order paeeed by their subordinate staff 

and on the other eide they themselves are treating it ae a 

In this view of the matter, we do nc•t find 
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that the applicant has at all committed any misconduct. 

7. 2 As re9ard the submisei.:.ns regarding availing of 

alternative remedy, we subs.:::rit.e with the views of the 

learned counsel for the applicant and are satisified that 

it waE an extra-0rdinary case which has been rightly 

entertained. 

7.3 The very important submission which has been 

raised by the learned counsel for the applicant is whether 

such action, a ft er al 1, can be cc.nst rued as mi scc0nduct 

which has O•:::cured when the •:::ase was sub-judice and the 

matter was related ti:· a parti 1:::ular •::ause. Since we have 

come to the conclusion that the applicant hae not commited 

any miscondur::t, we will keep this is:=-ue open and will 

c examine in some appropriate case. 

8. In the premises, the· inee.:::apable .::.:.ni:::lusicn is 

that the OA has ample substance and merits a~ceptance. The 

same is allowed and the impugne:I •'..'rd er:=- dated 9. ~,. ::::001 

(Ann.Al) and 11 • '~l • 2 (H) (Ann.A2) stand quashed. The 

applii:::ant ehall be entitled to all consequential benefits 

as if n0ne of the impugned order was ever in existance. In 
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the facts and circumstances of the case, h0th the parties 

are left tc· bear their c.wn i:::osts • 
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Member (A) Member (J) 
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