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IN THE CENTPAL ADMINISiRATIVE TRIBUNAL/ JAIPUR BENCH,
JAIPUR
o Daté of order: lé/'7L(13Q‘ o o
03 Nc.170/2001, - - : | :
DiiipA Shivéﬁfj ‘s/c lafe Shri R.N.Shivpuri, ‘Additicnal - |
éommissjcner of Income Tax, r/c B-120, Bhabhe Mérg; Tilak
Nagar;‘JéipUr‘(Raj). |
. .Applicant
Versus
1. ./ Unicn cf Indis fhrbugh Sécrétar?,_Departwént cf
Revenuéu Minis£r§ - of Finéncé, Central
Secretariat, New Delhi. |
2. . Tﬁe Chairmén, Centrzl Baard df ~Direct Taxes,
North'Bfock, Céntrél Secfeta?jatr New Delhi.
3. The  Chief Commiséjonerv of Inccmwe 'fax/
:Rajasthan, Jaipur
) » ... Réspondents
Mr.M.Bafiq, counsel for the épplicanf’aloﬁgwith.applicantwhc
appeEred in person. | | |
Mr. N.R.Jsin, ccunsel fc; the respcndents
CORAM:
Hen'ble Mr. S.K.Agérwal, Judiéial Membef
Hon'bleAMr; A.P.Nagrath, Administrative Member
| Per Hen'ble Mr. A.P.Naérath} Aémjnjstrative'Membef ' /

'The_ aﬁblicant, .an\;officef of Indian Revenue . -

Service'(IFS)’of 1977 betch, is presently werking on the

pest of Additionel Commissioner of Income Tax. At the

material time relating tc the facte of this OA, he was
posted as Deputy Director Income Tex (Investigaticn) [for

cshert DDIT (Inv)], Jéipur.,vide-order dated 12.3.2001 &

penalty hes been imposed cn the applicant under Rule 14 of




the Central Civil ,Servi;es (Classifjcétion, Centrol and
Appeal) Rulésﬁ 1965.. The épplicént has asséilea this order
bj filiné thjs OA and he has‘made;thé following préyers
for relief:- | | |

\

"3) . By iesue of mendamus or any'other appropriste
order Aor Girection in the natu}e of guashing
~and sétting Aaéide -the 'impugneé< ordef dated
12.3.2001. (Ann.2/1; |

b) ' By issue of méndamus or ény @ther appropriafe

order or direction -in the néture of direttingl'

the respondents tc open the . sealed cover and
act ‘upon theA recommendat ions made -by the DPC
con§ened oﬁ-BOth and 3lest January, 2001 and let

»and. 2nd February, 2001 qﬁé the applicant fér

promotion to the post of Commiésionef'cf Income

Tax ignofing'the.impugned ordef dated 12.3.2001

(Ann.a/1.); ’

c) _ Ahy' otﬁer"order, or direction which ‘this
Tribunal méy deem fjust ‘and proper in:the facts
. and circumsfanceé cf the present case. may
kﬁndly be paésed in favour cof humble'app]ﬁéant
including éward of cosf of this ljtigétion."

2. A The order‘ cf- penalty has been iséued in

culmination cf the departmental . prbceedings which. were

initieted against the epplicant after gerving upon him e

chergesheet - dated 20.6.1997. 'In the’ chargesheet the

following charges were levelled against him as-indicétéd
in Ann.I of thé memorandum dated 20.6.1997 :
. varticle I
That the ssid Shri Dilip ‘Shivpuri while

functioning as Dy. Comrmissicner of Income Tax,

&
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Jeipur, during the .year 1991, with' malafide
vintention' éf beﬂnwing _undue benefit fo the
assessee’ took possession of the rececrd .of
seégch ana seizure iﬁ. the case  of Shri
GUﬂﬁﬁéhap Singh Anand‘of.Kota on the pretext of

récorﬂing statement under Section 132(4) of

'IncomeATax Act, 1961 and ceaused some important

seized documents (detail mentioned in Annexure-

II) to be interpolated, mutilated and lost. .
Shri Dilip Shivpuri thus failéd to maintain

abSoiute' integrity and devoction to duty and

exhibited conduct unbécoming' of a Government

servant, thereby violated the provisiéns of

‘Rule 3(1)(i), 3(1)(ii) " and 3(1) (iii) of CCS

(Conduct) Rules.

Article II

That during the aforesaid period  while

functioning in the aforesaid Office the seid

Sh¢i Dilip Shivpuri with malafide intention. of

"bestowing - the benefit of wéiver of "penalty

vnder . section 271 (1)(c) 6f Income-tax Act to
the aésessée, airected the ADIT to record a
séaﬁement'undef sectioﬁ'l32 (4) of Income-tax
Act,'196l‘in fhe case of Shri Gurubachanjsingh_.
Anend cf Kots on 21.9.92 though the search
operaficn under séction 132 had alfeady been
concluded con 11th August, 1992.

Shi Dilip Shivpuri thus failed to maintain
absolute inteétity and devcotion tc  duty and’

exhibited conduct wunbecoming of a Government

- servant, thereby violated the provisicns of
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‘ Ruie :3(l)kij, A3(l)(ii) and 3(1) ‘(iii) of CCS

" (Cenduct ). Rules."

N

The statement of imputation of misconduct and misbehaviocur

in support of the orticles of charge is available at

Ann.II of the chargescheet.

3. Factual matrix, as relevant to this case, is

that  in the yeer 1992 when the applicant was posted as

- DDIT (Inv) ot 'Jaipﬁr, the- applicant had obtained

authorisation - from the Directbr of Income Tax (Inv),
Ahmedabad and a -search- wes . carried out under  the

applicant's supervision on the business and residential

premises of Shri Gurucharaen Singh Anand, a Stcne Dealer cf

Kota - on 10.8.1992. This search operatiqn Qas cérried cut
by Shri P.D.Meena, Assistant Direétcr of Income Tax (for
short, ADIT), Kota. The ADIT was accempanied by - two
inspecgorsA'for this search. The Search- party. seized
cseveral documents which ihcluded>a diary andva humber of
loose pepers. These were takén-over;by Shri P.D.Meena and
kept in his cusfody. On 7.9.92, the applicant visited Kota
and took posseésipn of the some cf the- seized maeterial
from the ADIT, Kota cn 8.9.92 éend brought'these along to
Jajpuf. ThéSe ‘dpbuments reméinéd in the custody cof the

applicent from 8.9.92 tjll 21.9.1992. On 21.9.92, Shri

P.D.Meena was at Jaipuf -and on that date he took cver

these dccuments from the oapplicant for recording the

.statement of the assessee Shri Gurucharan Singh Anand

under Section 132(4). After reccrding the statement, the

records were returned to the custody of the applicant by

the ADIT &and these were taken over by Shri Meena on

\

\



1.10.1992 when he agein visited Jaipur. On 13.10.92, the
ADIT 'téléphonically infcfmed the épplicant. that he had
noticed tampering and. interpclation of‘some cf the‘pages
of “these documrents. Onll6.;O§§2'the ADiT qame'fo Jaipur
'a]ongwjtﬁ these _dobuménts . for shqwing' the same to ther

applicant and discussing the further ccurse of action. Oon

‘>19.10.92 the. applican} met. the Director of Income Tax

(Investigétjon), JAhmedabad, Shri . C.V.Padmanabhan at

. Jééhpur as-he,héppened to.visit Jodhpur ‘on that date é&nd

the épplicanf reported the matter to hlm. ‘The ADIT Shri

Meena alsc met. the Director on the same date at Jcdhpur

alonqwfth " part of .the.'seizéd material which has been
' o ' Gengral

slleged to}ha%e. been témﬁered ‘with. The Dnrectofélnv)

Ahmedabéd learning . sbcut this .élleged tempering and

_ intervclations visited Kota for conducting preliminary

enguiry on 1.llt92.and 2.11.92 and submitted 'Tour Notes'
vide letter défed 13.11.92 commentjﬁg>¢n'this aspect»énd\

directing certain ccurse.of action.

4. A shcow-cause notjce wags issued tc the app]:cant

vide memcrandum dated 23.5 1904 whereln the app]1cant wa=
asked te explaJn as tc why_actlon shculd not be Jnatjated
against hgm.'for. the migsing- 5Qcﬁments; interpclatien in
thé 'dbcumenté"and mutilation “in some other .seiged
documents;A The éppljcant replied to the eaid memorandum
vide his letter dated 28.9.95 addressed“to the Deputy
_Se;retary (VaL), Central Board cf Directliaxes, New Delﬁi.
On 20thr-June, '1997,_ a, chargesheet .was jesued to' the -
applicant under rule 14 cof 't;e- CCS (CCR) Rules, 1965 -
lisfing.twq’artjcles'of'ch;rges in Ann.IvahQ stétemént of

’

imputation. of misconduct or nis-behaviour in support of

these articles of - charges' 2 Ann.II. A ‘list cf’documénts

by which aqd a»list cf witnesses-by whor theé articleese of
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. Enquiry Offjéer‘had held theffirst charge as proved and’

6

charge was prcposed to be sustained were alsc enclesed as

Ann.III and Ann.IV, The applicant ~ replied tc ‘the

/chargesheet.cn 280.7.97. A departmenfal fnquiry wees held by

the Commissioner - for DepartmentaI' Fnquiries, Central

- Vigilance Commiésion, A copy c¢f the enqguiry ‘report was

given to the applicant under letter Jdated 8.12.1998 giving

him an opportunity .for répresentaticn or . submissicons

‘within 15 <days’ of the receipt cf that letter. The

applicant_ submitted; his representation on 3.2.99. The

\

. the second charge as not prcved. Oh the firet charge the

. Enquiry Officer ccncluded as .follows:— . .-

Yoo

"(1) - Sh.bilié Shivpur5 gave_ undue favour to
Aéséeésee/éuthersed representative ’.aqd - tock
’posséssion_éf the record of search and seizurg‘

in thé case of éh..éurucﬁaran Singh Anana of

Kota on the pretext of reéordjng stetement

unaér: section. 132(4) of .Income—Tax Act, 1961
~and -caused some impértant docuﬁents te be

iqtérpdiaféé-and mbtiiated." |
The biscipljnary Authbrify cbnsultgd the Ceﬁtrel ngilanée

Commision (CVC) for the'féec@nd. stage advise. The CVC

*recommended acceptance -of 'Enquiry~ Officer's repocrt and.

advised impcsjtion'of major penalty on the applicant. The

Disciplinary BAuthority consulted the Unicn Public Service

’

Commisgion (UPSC) after sendingA<a copy of the -enquiry

repcrt to the Commission.' The UPSC, -vide their adVise

dated- 24.lO.2000' cencluded - that the = tempering,

interpolaticn and cutting in the records seized were deone

at Jsipur and with the connivance of ‘the applicant. The

Cormission held thse. chargés ‘agéinst the applicaht as

proved and proposed impositicn of & penalty cf reduction
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by fcur stages  in the time scale of pay feor five vyears

" during which the charged official will an earn jncrgmehts

and- this will have the effect of postpohingAhjs increments

~of pay. Aftef‘takjng.infovaccpdnt the advice tenderedrby

. the UPSC, ~the Disciplinary Authority accepted their

proposals- Accordingly, a penalty of reduction by four stages
in the time scale of pay fer 5 Yearé was imposed with the
stipulation that the apbliéant will not earn increments Qf

pay -during the period of reduction and on expiry of the

-period pf 5 yeérs the reduction willlhave the effect cf

‘postponing the futureA'increments of his: pay. Thfs order
was passed by the Disciplinary'AUthorjty on 12.3.2001 and
the same wés cbmmunipated»to~the applicaent vide impugned‘

crder dated 9.4.2001 Ann.Al).

:5. _ . The applicant has assailed the-jmpugned_ordér

cn  various grounds inéludjng' that the pfincjp]es of

natural justice have_been_disregarded and the prcceeaings

were not . conducted in & fair and equitable manner.

According to the espplicant, his being exonerated on charge

1

No.2 should have auvtcmatically led tc. disproving of charge

No.l. as it was not established -that anything was deone by

the’ appljcént ’tov extend undue favour to the aséessee.

‘Regarding tampering and interpolation, the applicant's

case is that ‘the conclusions arrived at are not based on

.any established fact cn record and this is & case of .no

evidence. -It has been stated that not even iots of

evidence is available to =suggest any nexus whatsoever

. between the apéljcant and the assessee. Tﬁe .impugnéd_

order, as- per the appljcant, ,is not sustéiqable_ ae the

/

findings of the Enquiry Officer. are perverse and._based on
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.no evidence. These are based on mere conjectures and

- surmises and there 1is nec legally "edmissible evidence

-

against. the .applicant. _Anofhefj plea  r§iséd by the
,applicant is-that even though-the ihcidght‘pertains to the
&eér 1992, thé respéndents had taken‘as many 8s 5 years to
bissue é ghargesh%et in thé matter. Efen‘after-tﬁe enquiryi
repcft was submitted in Jﬁné,' 98,.'the resbcndéﬁts have
-taken almost 3 yearé to paes the order of punishmwent. .
Tﬁus, thé applicant has suffereé imﬁenseiy on account of

preclenged contipuatiénzof énQuiry and ultimate impesition
df penalty. Thé 'applicéht:'i claiﬁs that tﬁrouéhout "the

proceedjngslthere'has been no delay con his part and he has

- continued to cocperate at every  stage. The applicant hss

u

.subﬁitte&; that .he has cuffered iﬁmenéely in his career
prospects because a'DPC haé met cn 30-31 January, 2001 and
lst and 2nd Fébfuary;:-ZOOl to. cdnéiderf_the' cases of
bromotion to the bost of Commissjoner,_lncdme Tax. This»h
DPC met tc consider a very large nuﬁber of  canéidafes
be%aﬁée qu large sgalé: upgradafjchs in the cadre. Thé
appljcght;s pléa is thatl becausé of ongeing 'prcceeajngs
and sﬁbSequeng puanhmenf impesed on him, he has been'made
to'suffefvir?epéfabiyvaS‘a numbér of jqnjors have stolen-é

march over him.

) - : \ -
6. The applicant has repeatedly emphasised on one

espect. that atf everf sfage,of the proceedings right from
tﬁe—préliminafy enquiry in the Department and,latef cn the
departmental enqugry under fhe éC§ (CCA)-Rules- and the
advice given by the UﬁSC the statement and g&jdence cf
Shrj:P;D;Meéné,ADIT has been treated as-é géspel truth and

.the: aﬁ?]icant's -versicen  has ’been_‘ totally ignored;

- -
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Contention of the épplfcant i that in the occuréncé of
“this nature when fhe seized records were in the cuéfody of
the ADIT for"a longer period fhaﬁ the period fcr which
they were - with‘ the épplfcant, this should have led the
aufhorities‘td investigate tge condﬁct cf the ADIT Shri
P.D.Meena alsc, but thé& have chosen not to act agéinst
him éf all.and éccepted'hié veréion of the events to;provg

the applicent guilty.

7. ‘As per the averments made in the OA thg seized
documrents réméinéd in the custody éf Shri P.D.Meena till
8.9,1992; During this period Shri Meena'allQWed inspection -
of- these documents to the assessee and his 'aUthorised;
représéntative at Kota jfsélf.and hé also permitted them
te get phétocopies of these dccumentes. The applicant
submits thaf he réCeivééva request from_the_asseséee and
his Chartered Accountant -that the séizeé docﬁménts bé
brought to Jaipur so that the assessee cbuld inspect»}he
same and make up hié mind as to the guantum of surrender.
Caée of thefapplicént is that éince success of the- sgearch

of this nature is always measured by the maximum amcunt of

-surrender obtained by the _assessee, the appliéant in a

'4bonafide manner brought these_documenﬁs to his office at

Jaipur. The statement of the assessee :was reccrded on
21.9.1992 at Jaipur by Shri P.D.Meena, ADIT._Shfi Meena
took possession of the seized records frém the'almirah_of
the appijcant énd reéordeé the statement»cf the aseessee.

in en adjecining room. The assessee reported to having

gurrendered the incomwe of Re. 66 lakhs for the purpose 6f

-~

taxation. .At' that stege, the applicant submits that Shri

P.D.Meena did “net . even  slightly suggest any
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%ampering/loss/cverwritjné/interpolatjon/cuftjng - in- the

seized documents/records,'Thereaftér Shri Meena is gaid to-

have visited his native place adidining Jaipﬁr. He carried

4

“the récords back to Kota on ].10.92 after giving receipt

to the applicant in. token of héving received the seized

I

. decuments  but  the 'applicant ascerte thst even at that

stage &hri -Meena did nct ~mentioh anything regarding

alleged tempering/less/interpolaticn etc. It was only on

\

13;10.1992 that Shfj"Meena telephcni&ally informed the

. applicaht ‘regsrding cértain tampérihg/interpclaticn/lOss

etc. The applicant has also queétionea thé imputation that

this 2lleged action cn his part was with a view to give

benefit . to the‘éssessee, by etating that the matter ~was

‘pending . with/ the. - Settlemeht~,Commissicn  and the final

sssesswent cof the income has ndt'yet taken place. In that
view, this cannct be e2id that any lose of. revenue was
caused - to. the Départment' by alleged ‘tampering/lcses/

ihterpolation of the documents. While refefring to .

.Direcfcr.Generalj IT, Ahmedabad's Tour Note the applicant

has .estated that the. Directof General had reached a
cenclusion that the témpering ‘'had " been dcne - by &hri

S.R.Sharma[Aéutﬁoriéed febresentative'of thé.assessee. In
view/cfdthjs; the applicant sent speéimen ﬁandwriting of
Shri S.R;Sﬁarma to Directer (Inv)? Ahamedabad, fcr seeking
éﬁinion_. of . an handwritiné expert. fhé - applicant's
appréhgﬁsion.-js that opinion of 'the ‘expert " has been

withheld from the proceedihgsj thcugh that opinien weould

have been of ccnsidersble -value énd significance in the

instant case. The applicant has alsc reised a ground that

the very materisl witness Shri Gurucharan Singh Anand was

not examined by the Encquiry Officer and'his noanroductioh

obviosly sffects the case agsinst the applicent.

4
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‘Similarly, = Shri. P.N.Mittal, the then DGIT who had

conducted_the enauiry and-can‘be an important wjtness'waé-
hot even cited as a'witnees. The applicant's'ease'is that
he has-been denied,acceésAtb Eértain records which he had
sﬁegifically‘askgd for during thé'course of - enguiry and

which even the Enquiry Officer had directed the Presenting

.Officer to arrange for the applicant's inspection. This

denial, according tc the applicant has, Jjeopardised his

defence. The applicant asserts that whatever ta-mpering or

“"mutilation had ccéured,ﬁn thé’records, thé same could have

happened cnly  in Kota as thé records were for majer

:wperiods.under:the'custody of Shri P.D.Meena, ADIT who. at
"times had provided access tc the assessee's representative

and permitted photbcopies te be made of the dccuments. The

1

Spplicanf has_questicned'the.action of the reSpondents'dn
treating.Shri P.D.Meena as an approvef,and not conducting
any ‘investigation against hjm; .The applicant had alsc
ra%;ed_doubt §bout fampering/mutilatjcn of récord havjng
taken place at all as he has not been shown<§rétocdpjes

with which ADIT claims tc - have made comparig&ion cf. the

original record to establish tampering.

- 8. : Reply tc . the OA  has been' filed by the

‘respcndents. On the ground of delay in -initiating

disciplinary proceedings as_highlighted’by the‘applicaht,

-the respondents have submitted that'.the\ time taken 1in

framing thé charges .and service of. chargesheet was a
result of adherence to the preséribed procedure under the

CCs (CcCA) Rules, 1965 and in their endevour to provide

reascnable opportunity to the delinquent/applicant. At no..

etage, there 'has been any avcidable delay. The chérgé-

¥
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against the applicant was very serious and this recuired

full opportunity te be prbvided to him sc a¢ to enable him

to;prbve,his innocence. In respect:of-sequénce cf events,
the respendents have stated that the applicant ought to

have waited for the directions of the superior authcrities .

‘before. accepting the assessee's vunusval request for the

° -

documents .te be brought te Jaipur as it entailed

dislocation of the éeiéed material from: Kete to ‘Jesipur.

The zpplicent is stated tc have agreed to this reauest in

‘an unhealthy haste by transpérting the material to Jaipur .

from Kota which was in flagrant viclation of the laid down'’

‘procedure -in the Search Manual. The reépondents submit

that an, assessee may, for his own reasons make a reguest

for mitigating hie inconvenience or hardship but the

. Government servant is reguired to -follow the Rules and

precedure ‘whicb shculd ~alcne guide . him befcre he

acguiensces to any request. While referring to submission

of the applicéﬁt in pera 13(iii) to 13 (xii) read together

with depositidn'before‘the Enguiry Officer and these of

" shri P;D.Meéna, ADIT, the lresponéents ‘have stated that

thisymakes absolutely clear'that the seized material was

'ta;mpered with .at Jaipur only. On the pcint ‘reised by the

applicant that-whethe? any tampering had. taken place, the

fespondents have rejected out right his contention by

- stating that this is not an cccasion to examine whether

tax¥mpering has. taken piace at all, as the applicant rasisec
nc such plea during the course of departmental enquiry.
The report of the Enquiry.Officer is stated to be self

speaking and well reasoned and the Enaquiry Officer has

‘held cne of the chsrges as prcved cnly after taking into

account request of the charged cofficer for "~ certain
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doéﬁménts, Cn the issqe‘of_héndwrjtigg cf the-peféon>who
.might Have'tamperéa'with the deocuments, thé réspondents'_'
plea ie that it ds iwmaterial whose handyritihg it was,
sbecially when i£ has beén established that tawpering tcok
‘place et Jaipur wﬁere tgé applicaht had_carfjeé the seized
ﬁaferjei‘ agéinst'xéll norms and‘ l2id down inétructionS;
' Withopt ensuring ;he prccedure laid down in the Search
Menual. The respéndenfs have cast dcubts on the intention
of the appljcant for  the feason thgf he tcok possession
only of Specffic documents -and took them to-Jaibur[ not
the entire seized méterial. The respondents also meinfain
that ne matérial ’witnessl Qas withheld. Tt wae not
considered neceésary-.by the. Department tc examine Shri
Gu}ucharan Singh Anand. ff_the épincént‘so felt he couvld
have prbduced him as a defeﬁce ﬁitnsss. The respondent57
conteﬁd" that the ﬁenalty order  was ' passed -after
éonsideriﬁg~thé detailed enquiry fepoft, advjcg,ffom’the'
UPSC énd ccntend tﬁat the ;Disciplinary-fguthority has
pacsed a;reasoned gnd détialed crder deted 12.3;200J whigh
is fﬁlly ﬁustjfied'and spstainéble in‘ﬁjeW'of the faéts

‘

established, as well as law.

a, .The case was argued af'length by the applicent
himself who was assisted by the learned ccusnel Shri
M.Rafig. From the respondents' side the case wes argued by

-the learned counsel Shri. N.K.Jain.

"

10. The applicant  himse1f‘ traced ‘out the entire
sequence of 5eventé which culminatéd ~into. thé jmpugned
grder imposing penalty on him. 'fhe .aréuﬁents WQrg
d;§elcpéd mésfly‘along the lines‘alréady’covered in the
‘OA. The focus.of bié'arguﬁehts_wasfthat ﬁhe respondents

' have treated Shri P.D.Meena, ADIT like an approvef in this
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case, though the facts and circumstances tilted the needle
of suspiéicn- mere towards ' Shri Meena then towards the

applicent. The .épplicant> stated that right . from the

beginning the asuthorities in the Depsrtment have proceeded.

with the_pfeedétermjned notion that the alleged tasmwpering

or mutilation of the reccrds had takehaplace only when'the

.reccrds were in fhe custddy of the qpplidant from 8,9@92

‘to 1.10.92. The applicent had refe?reﬁ to the statement of

Shri P.D.Meena to contend that as on 21.9.92 when Shri
Meena reccrded the statement of the assesseé when the

ascecscee disclesed an income of Rs. €6 lakhs, Shri Meena

- had admitted that there waé no tampering with the reccrds

¢ .

till then. The eapplicant vehemently " denied -that he .

retained thé .records ,after recording the statement‘lat

. Jaipur at the instance of Shrji- S.R.Sharma aﬁthorised

representative cf the ascessee. He referred to his own

statemrent Qand. statement of Shri S.R.Sharmé before.- the

Enquiry Officer where both have denied that. any such talk

Atook,place én thé'day»forvretainingfthe records at Jaipur.

According -to the applicant it ﬁas Shri P.D.Méena.himself
whé'did'ﬁof take the reccrd to Kété;aébhe.wénted tec gc tc
his village for his 'Japmaia';,Hé,came to Jeaipur again on.
1.10.92 andi tocok possession of the. reccrd .under clear
_ _ n .
receipt on fhat.d?y.'ﬁevdid notlpoint out any tampering
with. the reccrds.. It was only on 13.10.92-_that ‘he
telephcnically informed the applicant that he had noticed
taﬁpering/mufilatibn‘in theiréeords~which he also reported

tc Directer (Inﬁ.),-‘Ahmedabad. The appljcéht's cace is

that cnce having taken possession under c¢lear receipt Shri

Meena cannoct now turn back‘and'Say that the tampering tock

place only befwéen' 21.9.92 and 1.10.92.° Pleé..of the
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applicant was thap there was no reasen foz any accese toc
aﬁy peﬁscﬁ -qt Jaipur aftgr. ascessee's ’étatement' had
‘al}eady-égg?;rdéd by ADIT‘lqn__ZT{g;92. The applfcant aisc
érgued .thét he had been. denied reasonable oppéftunity-
durihg thg inquiry as access to some cf thé records which.
he gpecifically requestéd for had peén denied to him. The
learnéd,Counse]nfeferréd.to the case of Kashinath Dixit
ve. Union of India, AIR41§86_SC’2118 and S.K.Jain v. Union’
of Indiz ond ors. , 1989 (4) (CAT)-953 ond Stote of UP v.
S.P.Saxena 1987 (Suép) SCC 165 to contend that if the

.Bocuments based on -which the charge has been eatablished

~'and which are materﬁal to the case are nct =supplied to'fhe

charged cfficialy, such!an'iﬁquiry stands'vitiated a@@ ié
liabié to bé quashed. The learned 'cgunsei hasu also
referred to the deéjded cases where if the piés on the
part of'the Enquiry Offjcér is’proved such inguiry repbrt
cannot-form tﬁe;basis of ahy ac;iqn»by the Disciplinary
Authority. The Cases cited are:- Shri Lacchman Dasstarg
'v. Union of India, 1990 (2) SLJ (CAT) 500,.V.D.Jceeph v. .
Union of Inéia, (1990) 14 ATC 99; G.Selavathy v. Director,.
4Sccial Welfare'Departménf,‘Govérnmént of POndiche}ry and
“anr., (19911,18 ATC"BB, 'ﬁeéardjng the key witnesg not
exarined, he has réfeered to the case of V.D.Joseph v. UOI
and G.L.Chépra, 1998 A7) ATC  40.~ ﬁegardihg -unexplained
Celay dn completion of.broceedings, the 1eafned- ccunsel

for the spplicant has cited fcllowing cases of State of

-M.P,_’v; Bani Singh and -anr., 1920 (2) RSJ 38 sC;.

M.D.Parmer v. Y.B.Zala and ore., 1980 SLJ 477; R.S.Saini
v. Union of -India, ATR 1988 (I) CAT 407; M.N.Qureshi v.
Unicn of India, (1989) 9 ATC 500 and State cf S.P. v.

N.Radhakrishnan, (1998) 4 SCC 154 to -contend thét such an

‘
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unexplained aelay is en indication of prejudice caused to

the emplcyee in the _departméntal proceedings ana such

préceedings ~ are thérefore liable tc be quashed. The

ieérned ¢ounsel. for ‘the épplicant sfrésséd cn the point

_thet the entire base against the applicant is based on no

evidence and at every .stage an attémpt has 'been made to

.prove the " applicant guilty ‘merély dﬁ conjuctures ‘and

surmises. Evidence -in Jefence of the applicant has been
not faiply'  -censidered. For this follpwjng cases have been

cited:-

i) : Union of Indiaz v. K.S.Kittu and ors., (2001) 1
8CC 65.

‘fi)" ~ Kuldeep. Singh 'v.. Commissioner of Police and
ors., (1999) 2 SCC 10 : o

iii) .- K.Chalamaih -v. DRM, SC Rly., (1990) 12 ATC 353

iv) - Bshok Kumar v. State of UP,~(1987) 3 ATC 581

11. ,‘ " The learned ) cbunsel;"for the fespondénts

referred to the inguiry réport where. the acssessment of
evidence has been made by the Enguiry Offiéeg and also the
advice of the UPSC, to contend that these clearly establish

~

that the - tampering of records tookfpléce‘only at Jaipur

‘where the - applicent had taken Origﬁﬁal records in @

selecti&é manner. The learned counsel. submitted that if at
éll'the‘applicant felt thaf-an‘opportuﬁify;of‘inspection
was.réquired'to—be'given tc the ésseSéee at Jaipur, he
couia-have’taken photocopieé of the décuments and if wase

nct necessary to take the originals. He made a pocinted

reference to the fact .that aftep'recgrajng the estatement

on 21.9.1992, there .should ‘have “no  reason for the
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applicant to retein:'the record at .Jaipur Tin his cwn
custody. and he éhould’ha&e returned ;éthigethe ADIT~for
being taken to Kcta. The learned'éounsel also~@eferred te
the_,depositiqn of Shri -  C.V.Padmanabhan, Directér, IT
(Inv), BAhmedabad to prove the ceontention thaf fampering
could have takén place only at‘Jaibur. The learned counsel
rebutted the conf;ntion of- the learned céunéel ;for the
appiicaﬁt that he ﬁéd fo keep the record at Jaipur as the
ADIT did not go back to Kota froﬁ Jaipur but went to his

Village for ‘Japmala’ The learned ccunsel stated that ADIT

-~

~ Shri P.D.Meena went to his village only after he found

that fhg- applicant»'had 2lready \agreed to retain the
documents at -Jaipur at his office. Thus, _the learned

counsel contendeé that the guiit of-the applicant has been
clearly establiéhed-and there is no iﬁfirmity in the crder
of punishment which has.been paéged Qn'ﬁroper scrutiny of

facts and evidence and it is 'a ressoned crder.

12, The scope of judicisl review or interference by

the Courts or Tribunal is narrow in vrespect of the

departmental pfoceedings. ‘The 1legal position in this

respect has been'_settled by pronounéements ~eof wvarious
Courts including the BApex Court. Principles established

‘are that the Courts/Tribunals can interfere in the orders

of the Disciplinary Au£hority enly in case it comés:to a
conclusion thét‘_there was denial cof rule eof natufal
justice in the.ccnduct cf prOceediBgé cr there has beeﬁ
violation of ‘statutory prbvisions relatjng  to 'SUCH
deparfmental pfoceedings. In kuldeep_Singh v. Commissioner
of Police (cited =supta), Hen'ble the Supreme Ccurt

cbserved &s under:-



.

6. It ie no doubt. true thet the High Court
under Article 226 or this Court under Article
32 wculé nct inteffere with tﬁeffinding by the
diSéipljnary_ authorify cr the enguiry pfficer
as a mattef of'course.\The’Court'cannot git in
'appeal-over_those fiﬁdinés:and assume the rolg
,Qf fhe,appellafé authority. But this)dqeé not
mean that in nc circumétancés ‘gan the- Court
iintegfefe. ”Thé power  of judicial . review
avéilable to the High Court as ealsc to this
Court under the ¢§nstitutﬁon _takes_fiﬁ ite
.etride the domestic éngujry as-well and it cén
interfere with.fhe épﬁcluéjdns reacheé¢ therein .
if there was no evidence ‘to; sup;ort the
findings cr theifihdings fecofaed were such as
could ‘not have . been reaCHed_ by. an oféinary
'prudehtv men or the fihdingé) were perverse or
made at the dictates of the-suberior authority.‘
7. In‘Nahd Kishcre Présad v. State of BRihar it
was held that thé"diéciplinaryu proceééings
befecre a'idoméstié' tribunal arel~ofl quasi-
judicial character and, ‘therefore, it is

. nécessary that the ~Tribunal‘ ;Bou;d ~arri§e at
itstcoﬁcluSions cn- the bésis_of’séme evidencé[
“that ié'tq say sﬁch evidence which.én&nthat

‘tce, .with. scme degree-cf definiteness, points

to the guilt of the ‘delinguent and doces not

9,

leave the matter 'in & suspiciocus state as mere
~susgpicion cannct take .the place of proof even

in domestic enguiriés. If, therefore, there is
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no evjdénce’ te sustesin the ,charges framed
against thé-delinuquent/-he cannct be held to

be guilty as in that event, the findings,

recorded by the enguiry officer would@ be

perverse.
8. The fjnd%hgé‘recorded in e domestic enquiry
o -~ can be characterised as pervérée-if it is shown
that such finaings are not supported.-by any
. evidence or reéord or are not based .on the
eviééncé adduced byL' the -parties\ or' ne
' e ! v

reasonable person could have ccme to those’

"¢“findings on the basis of that 'evidence. Thie

F o
\ -principle Was laig down by this Court in State
‘ of A,P.'v,'Rama Rao infﬁhich the Qﬁestién'was
_ whethef the. High Cgurg under Article.226 cculd.
5 .inferfere wjth: tHe findings recofded.-at‘,thé
deaprtmental enquiry. 'Thié . decision 'Qas
fo]ioweé’ ip Central Bank“‘éf India Ltd. v.
’ Prakash Chgnd JainA and Bharat Iren Worké V.
Bhagubhai Balubhai”Patei. In -Rajinder Kuﬁqr
. | Kindra v: Delhi . Admn. ‘it was laid down that.

where the findings of miscenduct are based on:
no legal evidence and the cenclusion is cne to
i N . '

which- no reasonsble man ‘could come, the
fi-ndi‘ngs ‘can be rejected és pervér_se. It was
. alsc 1laid down_”thatr whéié K: qﬁasi—judicjal
x.tribunal rec&rés findings based on no iégal-
evi@éncé and the _fiﬁdings are- ité mére fpée
dixif or based on conjecturés éﬁd sur@ises, the
enquir& suffers frém’ thé; additibnal:.jnfirmify

of ncn-application of‘mind_and stands vitiafed.
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9. Normally the High Coﬁrt agd this Colirt would
}noﬁ interfere Withr the finding; of fact
recorded at tﬁe ‘domestic enguiry but if the
-findings of "gquilt" is based on ne evidence, it
would be a perversé  finding and weculd be

amenable to judiciaty scrutiny.
10. . A brcad distinction hae, therefore, to be
maintained Dbetween ‘the deéisions which are
perverse and those which are nct..If a decisicn
is arrived at on no evidence or evidence which
Cis- thorﬁughly unreliableﬁ and no feasonable
© person»wéuld act ﬁpon it, the .order would.be 
pefvefse.‘ But ﬁf there‘ is some evidénce  on
A;ecord«which is écceptable‘and which could be
re;lied upoﬁ, hoﬁsoeVer coimpendious if mey be,
fhe conclusions would noct 'be treated as
perverse and_the.findings wbuld no;Z?%terfered'

with. "

13, o .We._brccéed te _examine the action of the
Disciplinary‘ Authofity against thé apélicént within the

framewcrk so establishéd'by the Apex Court. Out of the two
articles of charge, article No.l only had.been held pfovedA
by the Enqﬁiry -Officer and the Disciplinary Aﬁthority
having accepted these findings has imposed the punishment‘
énAthe,appliCant_vide letter impugned. Charge No.l which
has been held as preved by the FEnquiry Officer reads as

under:-

"Shri Dilip Shivpuri gave wundue favour to

acsessee/autherised representative and tock
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pdéééséion of the record of search.and seizure
in the case of Shri éurﬁcharan Singh" Anand of
‘Kota "~ on Athe pretext of recording statement
under éeéfioﬁ 132(4) of Ihcome Tax Act, 1961
ana caused sowe Emportant séizéd doéuments to

~

be interpolated and mutilated.”

~ ’

14. =~ We. consider it necessary to ‘discuss -various

‘grounds raised by the applicent in this OR and also during

the cral arguments. According to the applicant, there has
been a denial of natural justice, inaémUéh as; he was not
proviéed i%ccess to certein ‘documents which .he had.
epecifically listeéu}HisvfeQuest for Securihg inspec£¥§n
apd;photbcopieé of dgcuments at Kota was pot considered.
The appiicant also attrjbutes non -exaﬁihation of Shri
Gurucharén Singh Anand, the assessee and Shri Hari Shankaf

Sharma, Inspector who were precsent at the time of alleged

inspection at Kota having resulted intc denial of natural

justice. In respect of the charge as held prcved which is

tampering and mutilation cf recbrds, we do not censider

that non-examination cf. Shri Gurucharan Singh Anand or

Shri. Heri Shankar Sharmwma, Inspector would have prejudiced

. the case of the'applicant. The evidence of these persons

could nct have helped the case of the applicant. Even the
_ L : _ rade

inspection  .5f photostat copies of the documents/at Kota

canriot be steted - to have caused . prejudice tc the

appliéant, ineofar &s, the charge held as proved is

concerned.

15. . During the course\Qf arguments, the applicant

~vehemently ctressed on the aspect' whetﬁer "any undue

’
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that the alleged tampering tcok place. at Jsipur
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benefit"” c@uld haVe‘accqued to the aéséseee becuese of the
allsgéd taﬁperiné of'tﬁe'rgcords, the applicent referred
te article 2 cf the chafgésheet which had been held‘as nct
prdved to state that thé element ﬁf undue hbhenefit which

cculd have accrued to the assessee cr the lcss which cculd.

have been caused to the Depértmeﬁt‘ hee lost its

fOundatioﬁ. The s=ecend article éf chérgeAitéelf alleged
that intenfion-cf'the appijcan£ was to bestow the benefit
of waiver<of penalty undersSecticn 271 (])(c) of Inccme
Tex Act to the assessee ahd.this hes not been proved. The

cenclusion wes cbvious ‘that . there was no .lcss to the

.'Départment of penalty and prqsecutidn. Thué( the epplicant

S

that the question of unduve benefit wculd not

have aricen because of alleged tampering cr mutilation.

1e6. " We have carefully;perused the entire reccrd and
the precceedings &and also during the ccurse of the creal

arguments at no stagé it hes been establiched by the

_Departmen{ that becusse of the alleged ta-mpering or

interpolation any specific benefit has accrved -in favour
of thHe assessee or any  loés has been caused to the
Department in terms of revenue. To¢ that, extent it beccmes

immaterial whether any benefit. accrued to the assessee or

nect’  but the charge feor which the applicant hes been

punished is interpolation .and tampering c¢f the reccrds,

’

fer whfch "he has been - held respcnéible by the thuiry
foicer. The case of the abplicanf is that iﬁscfer'as this
cherge is concerned, holding him respcnsiﬁle for tampering
or ipterpolation, is @ 'case,ci‘ no . evidence as  whatever
evidence. hass come on recgré)‘caﬁ in na way establish any
iink bétween_éémperjng.apd the epplicent cr te the faéf

only.
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which survives for our consideraticn is whether the charge

.of.tempering having taken place at Jaipur when the seized

docurents were in the custody cof the -applicant .is based oh_'

“the evidence cn record or is it a case cf nco evidence.
This - charge has been held as proved by the Enauiry

- Officer. The :UPSC: has @alsc gone thrcugh“ths Enquiry

OffiCerfs’;eport and ccncurred wth'the findings cf the
Enquiry Offiéervon this count. The biscip]inéry'Authority'

aftef’takihg'jnto consideréticn the advice of the UPSC has

‘also .accapted “the findings of the Enquiry Officer ané on

this basfs'/the .order. of penalty has been isesuved.

Primerily, the entire acticn ie based on the findings of

‘the Enauiry Officer.lln this background, we have examined

the findings of the Enoguiry Officer vis-a-vis the evidence

led before him by the state witnééses. and the genefal
exéminéticn]bf the applicaht. We haveiberused,the-édﬁicé
of .the UPSC very. Earéfully _8s alec - the stand of the
respcndénts as jhdicafed in the. reply. filed on théir
gehalf, The diffé}enf élements,Awhth appafently haVe been
taken intc acccuﬁt. to ‘esfeblfsh  that, the tempering has
taken place when thé reccrdé were jn>the-éu5todylbf the .

applicent. at Jaipur, ere as under:-

i) ‘5 thét the apélicént‘ had carried 'the ofiginal\

-documentsvfo Jéipﬁr when he was alrea@y aware
that thé- iﬁspectjcn of 'the-isame- had salready
been ' éone bf _tﬁe Aassesseé and his
representative at Keta ‘énd‘.they‘ had alsc

cbtained phctecopies therecf,
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ii) | théf'the'abpljcanp-himself_selected oﬁly some
" of the 'documents .to-rbe taken frém ‘Koté to

Jaipur and did not -carry the entire récoid,
iii) that the aﬁplicant_had perritted acqus:to the
| autﬁcrjsed‘fépreseﬁtat5€e of the sssessee Shri

S.R.Sharma even -prior" to 21.9.1992 when the

-

statement_of the asseéséé'waé recorded by the
ADIT at Jaﬁpur,:_ \
iv) ‘thar éffer the stateﬁehf' of the sesessee haq:‘
| ‘.bégn reééfded‘-at 'Jéjpur ‘cn \21.9,1992, %he
applicant retéinéd‘ the =seized "dccum;ﬁts at
Jaipur only instezd cf peqmjfting ther té be.
vtakenibéqk‘tchota by ADIT,> o |
v) B 'théti the dbéﬁménts again remeined. in\ the
cuéfcay cf %he " spplicent from i21.9.92 to
1.10.92 till they were taken back to Kota by

ADIT. .

§

- It is on the basis of abcve_'stafed reasone that the>

‘Enquiry Officef,he1d srticle -1 of the charge as prcved.

—
A

~ . . . n o N

18. ~ . -Regerding i)_ above, the . respcndents ! have

submittedvin fhejr;féply,that'thé‘appljcant has teken a
plea that he had Eérriedjfhe ré%crds_to 3aipur because>qf
the fecﬁest‘ received _frbm the ascescee fhat the sejzed -
reccrds be broughtfﬁo Jaipur for hie inepection. Aécoréing

te fespondents, ~the appljcapt' cught | to have waited fecr

directicns of the superiors before transperting the seized
material frem Kota .to Jeipur as the reduest made by the

assessee entailed dislocaticn_\of\ thé records znd the

“applicant con his cwn,wés nct ccmpelled by his'duti_es to
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accede tco such wvunusual cr vunressonable recguest of the
ascsessee. The respondents have termed - the acticn of the

epplicant of trensporting the seized material tc Jeipur as

8 flagrent viclaticn of the procedure 'laid down .in - the

' Search Menuval. If we were tc consider thie stand of the

respcndents then the applicant was aiéo guilty of .-
viclating 'thé- Bepartmrental rules of fransp&rting. the
cseized dccuments from one lbcétion to anothér. During the
course - of azguménté, tné ru]éé ‘wére_ prcduced before ﬁs
which cquid suégest tﬁatAthis.acticn cf the épplicant was
against thev rulee. The respondents aisc- chcee net té

charge the capplicant on this count..The charge is nct that

“he viclated any departmental rules while trénsporting the

éeized'reéord from'Kcta to Jai@ur.,The charge is  that he
did =so with-the Epténtﬁcn fo give undue benefit'to the
assessee and of_caqsinq tampering wjfh the reéo;ds while .
they w§re at Jaipur. The UPSC have divided this particular

charge intc twe compenents (i) he took possession cf the

records of search and seizure 'with melafide intention to

bestow undue favour toc the sesessee, Shri Gurucharan Singh

e

'Apand cf Kcta cn the pretext cf_reccrding ctatement under

Sectiocn 132(4) cf the Income Téx Act, 1961 and (ii) cauced
scme  important seized documents tc be interpolated,

mutjlated: and lost. inéofar. as, the fact that -he tock

_pessessien cf. the record, ‘the matter is not in dispute.

The charge is that the applicant caused ‘some impcrtant

decurent's to be interpclated, mutilasted and lost. This

charge is cof very grave nature. The Enqguiry Officer has

found, and also accepted by the UPSC and the Disciplinary

'Aut%Ority,lthat when the applitant decided to take these

‘origjnal dccuments frem Koté to Jaipur, he was aware that

L
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‘the assessee had already inspected the same at Kofa

earlier and had ébtainéd phctocopies” cf the record and in

~t@§t, Viéy it was noﬁ necessafy for him'.tp take tﬁe
,o;jqinal recoré'fo Jaipur._Ié is en agreed fact iﬁ this

case’ that the Khoéla énd ‘Co. Chartéd Accountante had
submittedA an app]icafjon_ té fhe épplifaﬁt. on- 3.9.1992
fequesting thet the reéord seized at Kota may be céiled.at

Jaipur for inspection purposes.” .Alcngwith thjé,\request

‘of the assessee Shri Gurucharan Singh Anénd haé éléo been
enclosed.-IThe !applﬁcant had acted on thjé reqﬁestjland‘

broﬁghf thef_récords in 'orjginéli froﬁl Kota to- Jéipur}_

h%ﬁ> thcough j‘%e héd brought ' only ->se1ected'4 rgcords:' For
estabiishing bhét thé appijcént was aware bf’fhg assesseé
cr hjs. repreééntative having séen the record st Kota
eﬁr]igr or of havjng'made‘phctocpies thereof at thé tﬁme
he ldecided fq bring Athe.>record et Jaipur, the Enqguiry
"Officer has reférred' to “deposﬁtion\. cf Shri
"C.V.Pédmanabhan,'the thén Director_oﬁ'IT:(Inv).SW—l who
‘quoted. from his letter dated 3.9.1993 addressed tc the
Directcr Gehera]. tHat the inspection. éf the seized
e o o
: meterial was allcwed tc the authdrised representative of

the assessee by the CO (i.e. the-éppljcantj was scmewhat

unugual in view gi‘the-claim rade by the "ADIT §hét he had

»supplied. photocopieé"qf the deocuments asked for by the

.asseésée;'He fﬁrther gces on to s=ay that it was stated by

the chérged.éffibial thatAfresh inspéction.waé requested
Aét Jéjpur oﬁ the grouﬁd thét.photoccpies suppljed at. Kcta-
were neither.ciear ncr»complete. The came statement had
also been madé'by Shri'P.D.Meena( ADIT béfore the Eﬁquiry
.Officef..The skénd of the applicant is thet at no étage

prior to 13.10.1992 he had been told by the ADIT that the
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'assésseé .had elready iﬁépécted fﬁe ‘fécords iﬁ .Auéusut,;
}992.\The birectoriof Ingome'Tax (Inv)Ain7h;s stétement in
the reply to ;thé quéstioﬁj had directl?b>éttributed this
Statemeﬁt .fhat':phctccopies' supplied ﬁo"théi-assessee at
\Kéta were neither clear ﬁér cqmpleté}.to'the.appiiéant.

In]his depceiticn Ehe'Djrecton, IT (In&)'hasAreferfeé to

"his repcrt tec DGIT wherein in paragraph-IV he had stated’
. a8 under:-
"Heving given4 due consideraticn. to5 all ‘the

relevant materials, 'IT-am inclined toc believe

j(epphasié .suppljés) “that ‘the tawpering and
rutilation of the seized materi;ls haﬁé«tékén
~p]éce enly at-Jaipur._HOWever, I am unakle tc
N s say-whéfher this was éoné with the fuil prior
knowledge cf the:D,b.I.T.'(Inv.) or aue te his
negligénce; Since. Sh;j 'Shivpuri is noﬁ ~undér
Aadminiétrative ccn%rb] éf the C.C.i.T.Jéipur,;I
would'«suggést‘ that- if _any further 'enéuiries
héve:tc_be-made, it mayikjndly be made by the

C.C.I.T. Whatever assistance is required will

o : . N . ‘ .
be provided by the present DDIT Shri Girish
Dave."
L ) N ) (Inv) .
19.” " . The reé&son given by gpy7’/ 2 to why he

‘considered thet tempering tcok place at - Jaipur only is

available iﬁ hie -anéwef 'te 2 Jguesticn in the «croess
exéminaticn ﬁhere again -he hes referred_tp'paré 3 of his
letter dated "3:9.93_ which‘ in -his .words gives ccgent
reasons for his-conclusioné.flt has beén—stated that giggg

_ADIT had taken precaution of ‘keeping photocpies which was

highly unljkely thet he- wculd have éllowed fampering to

y
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take place (emphasis supplied). He further goes- on to

state that action cof the DDIT (Inv) i.e. the spplicant in-

allowing the authecrised v@szsen&ari&« rE &b aﬁ&&%&ﬁﬂ'@?

‘to "the DDIT that fresh inspection- had been requested at

v

'represéntative cf the assessee to ingpect the documente at

.Jaipur wes unusual in view of the claim made by the'ADIT

that he had suuplied'the photocpies of the dccuments asked

4

Jsipur on the ground that (i) the .phctostat copies
sﬁpplded at Kota were-neither cieaf 60r completé (ii) the
ADIT (Inv) haé used very stroné language with the esssessee
while @&t Kota.éé such he weas afréid cf appéafiﬁg before
the ADIT. The applicant had been repeatedly denying that
he had any knowledge tﬁat before taking over the dccuments
from AbIT,at Kota‘he wés‘made.aware by the ADIT that the
assessee cr his authorised"representatjve at Kota had

taekeén phct.occopies -therecf. ©On the point whether the

tarpering cculd have taken place at Kotaj the DIT -had

agein relied upen the information given tc him by the ADIT
that he had noticed interpclation etc. cn 13.10.1992. On
why the ADIT failed tc take ndtice of these earlier, the’

DIT stated thet it was only Shri Meena]whb could answer

. that ouestion. The DIT alsc ménticné that after the

handwrﬁtihg of thé person whe could have tampered the
documrents ‘hés been -éstéblished after examining his
handwriting thatfvaiid suspgcion couldjbe>that teampering
right Have‘taken plac§ at Kota. The Enguiry Offjicer has
apparentl? baséd hﬁs_lfjndingA en the depcsition of Shri
C.V.Padnabﬁan té‘say.that it was clesr thatiCO was aware
cf the fact that the\aéseésée has-been.brcvidéd‘with the
photécopies by thé ADIT; Kota. The Pfesenting Officer hes

alsc aftributed thie knowledge on the part of the
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applicant when he states that the charged official i.e.

the applicant in general examination had stated that the

‘records were taken to Jaipur to provide opportunity .of

phctccopying/inspection as the photocopies taken at Kote
were incemplete/unclear. We have seen the  genereal

examination o¢f the applicent and we dJdo not find any

statemrent mede which has been attributed te him by the -

Presenting Officer ‘suggesting that he had taken the

records 'tq‘ Jaipur to - preovide an opportunity of
photccobies/inséeéfibn_‘as the phcfocbpies"téken  a2t Kecta
were incomplete or uncleer. . In fact, iﬁ the general
examinafign of the applicent no.qﬁesfién'has been asked Fé
him to as&efﬁgjn. Qhéthe% he had pricr kﬁgwledge cf the
assessee haﬁihé_inspe&ted the reccrd‘at KCté_beforé these
weré taken cover .by thé applicant for fakihg them .to -

Jaipur. Even in the brief submitted by the appijcént after

[

the enquiry, the appljcani has:been‘denying any knowledge

_cfAthis fact. The applicant's éase is thet he came to know

abcut this for the first time.lonly from a '1etter dated.

13.10.92 ‘written by the ADIT, Shri P.D.Meena wherein in
& : Co A . ‘ . ,
para 2 of the letter he had menticned thet the photoccpies

of the seized material were made avsilable to the assessee

oh'-reduest befcre these were handed te you (i.e. the.

applicant). “Cn ‘thie, Enquiry Officer has referred ‘to the

_épplibant's letter détgd 21.10.1992 wherein he had

mentioned about the vphoﬁqcbpfés having- made earlier at
Kcta«fo hold that the apglicant was awafe cf the factum of
inspecticn h;ving beeﬁ taken by the assessee prior. te
7.9.927at Kota. But thié date of 21.10.92 is after the

letter of 13.10.92 wherejn ADIT had mentioned about this

fact. Rased on that fect, if the applicant has mentioned

1
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that these rhotocccpies had béen taken at Kcta did nct mean
that he had -kncwledée ,éf this fact even earlier 1i.e.

befcre 12.10.92. The Encuiry Officer's conclusien is that

"CO .was awéfe cf the fact that the assrcessee had been

provided phofocépies»_by ADIT Kcta". In cur considered

. - o - .
view, it is notzirgascnable conclusion which hds. been

arrived at based on the aﬁailable evidence. The DIT (Inv)

had neo- firm basts‘fb conclude this, as he went‘cnly by

, ] . : . s

the versicns ¢f ADIT.: The Presenting Officer has
attributed a cstatement to the apblicaﬁt, which he i.e. the
applicant actually did not meke. The Enquiry Officer finds

the legtter dated 21.10:92 of ‘the applicant himself as the

'fj(m~‘eVidenée tc . suggest that he had :prjor "knewledge,

nctwithstanding the fact that this letter of 21.10.92 had

. been written: by the applicant only in fespcnse to ADIT's

letter of 13.10.92 wherein thé ADIT hadﬂmenﬁioned'that-the

aacessee had exzrined the documents earlier and had made

"photocopiés therecf. In  this ’backgroﬁnd,h the Enqdiry

o

Officer's cecnclusion is only a mere surmise withcdut any

reliable procf.

" 20. The seccnd element is that the applicant

~

selected cnly some cf the documents tc be -tazken to Jeipur.

On this, there ie no dispute thet the assessee or Ms,

thsla and 'Co,‘ had not mentioned any. specific Jeccurents

which they wanted'toAsée_at‘Jaipuf. The applicant‘s plea
is that he had. not selected the dccuﬁents’which he bfought
2lecng s it was cnly the ADIT who. had gone ihrodgh these

dccuments deeply and was oawere cf the significance of

‘these Gocuments.. He tock over the decuments whichever were

handed over to him by the ADIT. On the other .hand, -the

- - ~ ‘s M -
0 : .
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ADIT in his -deposition: has stated that the specific’

documenfs were selected cnly by thé~app1jcahf, In viéw of

this opposing contentions o¢f “the appliéant and ~the ADIT,

the Enquiry Officer “hes stated that gince there was no

\

request. for any specific Jdocurments but the CO carried only

s few documents to‘Jaipur, iz\appeagg'hg himself selected

important documents to be taken tc Jeipur for -inspection

Keﬁphaéis supp]ied). It is obvj;us thaet this factum ag to
who selected the documents  hes: " not' been clearly

established. It -ie the conjecture cf the‘Enqujry Cfficer

that~if could have been done. by the applicant hirself. -

N . R )
21% Next: element is that = the oapplicant has

permitted access tc the éuthorised_representative cf the

i v

assessee even prior. to 21.9.92 when the statement .of the

m
wn

m.
m

a

0]
™m

e

denied by the applicant but no inference has alsc been

dfawn by the Enquif§\0fficer that becausé of this fact con

tbé part‘bf,tﬁe‘appliéant,‘theAtampefing'could only have

dene at Jaipur..‘

22. Next peoint is- that after the statement of the
sssessée had been reccrded at ~ Jaipur cn 21.9.92 the

applicanﬂ fetained%the documents at Jaipur only and these

'remainéd with him up»to_1.10.92. This is alleged to have

been done by .him at . the inetance c¢f Shri S.R.Sharme,.

representative of the assessce. The applicant has denied

that he wanted the records tc be retained at Jaipur after

.21.9.92. He has a]so teferred te the gtatement cof. &hri

S.R.Sharma before the. Enquiry Officer ‘where - Shri Sharms
. ) ) o7 !

hés‘aenied'thatfhe ever made any-reguest for‘retaining~the

N

ec was reccrded by the ADIT. ' This fact has nect been

£
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record at Jaipur Qaftef assessee's =statement has been
reccrded by fhe ADIT. The applicanf has stated that theée
recqrdé were left 'at Jaipﬁr by the ADIT'becaﬁse Shri Meena
did.not gO'béck tc Keta after recording the statement eof
the assesseé bUt instead-went:to hjé own village fOr his
fJapmala', The vereion of the ADIT ﬁs that he went to his |
village eafter the applicant had -decided' to retain the
records at Jaipur. Befween these two versions) ncvattempt
haé béen_méde bY'the Enquirf Officervto establish as to
which’ié éorrectvﬁut hé dées rention that the doccuments
were ;(etained'.frcmp 21.9.92 to 1.10.92 by the applicant
thoﬁ955 thefe  wes nc specific_ need to retain these at -
'Jaipur. There is no attempt on thé part of the Enguiry

Officer té resclve the rivsl contenticns of thé‘applibanf

. and the ADIT cn this aspect cf this case 'whether the

reécrdsvremained at- Jaipur because the ADIT decided tc go
to hies village cor ADIT went to his~villagern1y after the,

applicant had decided to retain them at Jaipur.

23.  One of the suspects in tambering as per the
DGIT's report 'écqla be Shfi: S.R.Sharma. ﬁis haﬁdwriting
was admitte&iy sent té DIT by'tﬁe<appiicénﬁ as soon és hé
1earntv"cf éppfehension éf  the DGIT. ‘Nothing4 Bas been
bﬁoughf out. by the respondents oh this ccunf as to whet
was'fhe report of tﬁe héhdwfjtiég'gxpert. The ;eascns for
the .respondents tc keép. silent con this espect are not
forthcoming and are not clear, thcugh this would have been
a very vital _soUrce' of evidence‘ to detefmine the
possibility'cf_tampering whether it took place at Jesipur

or Kote. The respondents in their reply have brushed‘aside'

" this reaquirement by saying that it is immaterial whose

R&V<;
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handwriting it was especially when it was established that.
tampefihg tooki place at Jaipuf ‘wheré, the appljcanta had
carried the“'sejzed material,‘againéf ‘norms “and proéedure
and»éllcwed inspection. We fjnd‘thiS'feéponse infrigujng
as_the'opinion’of-thelﬁahdwfiting expert was reguired only
to establish the very:faci whether faﬁperingvtook-piace at
Jaipuf or _tampering :was éone .by Shri S.R.Sharma; The

respondents have taken the factum of tampering having

‘taken place &t Jaihur as establjshéd and 'then have

suggested thaf the'épjniqn_cf thé handwritipg expert was
immater151 in’the case: We do nbt_sse‘aﬁy ratioﬁal in the
éréuments~advanced.by.the resﬁondénts and the szme neels
fq g; fgjected. Ih fact,'wé are léft wonéering at the way
fhjs vital aspéct has beén_hanaled'by the Enguiry Officer.
Whilg_?hé' 6id cbserve in his .repért that report of the
handwrit ing éxperﬁ Was>not pfpdqced befere him, he did not
jnsist,on its,being proéﬁced uring the enétiry; Why he
left'this'uﬁdoubtedly important evidence bé not prcduced
and, considered. faisés'-a queétjon ‘cn fﬁé manner, the
proceedings.haye béen ccnducted .and concluded. The Enguiry -
Offjcef _shoﬁld_ have djrected"the departmént to produée
thét évidence; DIT (Tnv)hwasla state witness te whem the

specimen handwriting had. been sent by the applicant. The

Enguiry Officer did not consider it necessary tc guestion

hirm on this peint.

24.-: .~ We find that - the Enguiry Officer hes nct
discussed the implications of the statement - made by the
applicant as admitted by the ADIT that the ADIT hed taken

cver the dccuments from the applicant on 1.10.92 after

' giving'clear acknowledgement.. He has alsc not investigated

as to why ADIT decided to ccme to Jsipur only on 1.10.92

Y
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réécfd té conélude in 2 definjte‘manﬁer thét the témpering
.did nct or could ﬁct have takenbplaée when the records
were in,the Custody cf the AD;T at-Kota; The needle of
suspicion tiltes as ‘mﬁch _against the oécurrence taking
place at Kota as at ‘Jéipﬁr. ATHe Enqufry foicer's
cverlooking. the significance of the opiﬁion cf the
handwriting ekpert énd not . ineisting at celling fcr thev

s

eipeft's report jé alsc baffiing. We'haye no dcubt thét
.thé Enguiry Officer hés reached his fjndingsmerély based
cn conjectufes'and surmises and nct on the procf arisihg
cut of evidence led before him. The inferences 5rawﬁ by.
thgé Enqﬁi;y Officer‘.have ureméined in  the - realm of
prcbability and are nct based on ccn@lpsi%e evidence. The
UPsC alsc épparéntly’aappKQEQhedﬁthﬁvmétgeﬁﬁb§::'pfesuwing
the gﬁilt of fhe~app1icant_and»tbep'proceedjng to tender.
their advice with o.pre-determined mind. The Disciplinary

Authority has merely'aécepfed,the enguiry report and the
advige-of-the UPSC é]abcrately.bringing'5n.its order the
'reasonjng given by the Commissicn leadfng to ‘their
cénélﬁsicn cf ‘holdﬁﬁé thé aﬁpljcént‘ guity. As we have
--found, the findings of the EnquifyiOffiCer éfe based on no
evidence but afe merely hfs own cohjecturés and surmises.
Any action on such findings' is vitisted. Thus, we are
‘unable to uphcld the crder of . pepalty which is based on
such findings and Conseéuently this order is not legally

‘sustainble.

27. In the light of discuseicns aforesaid, we allow
this OA and quash and set-aside the crder of ‘the
Dﬁscjp]inary Autherity dated  12.3.2001 -as communicated

" under letter dated 9.4.2001 (Ann.Al). With the quashing cf
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and - not- earlier. -Another important aspect missed by the
Enguiry Cfficer is that in examination-in-chief, Shri
P.D.Meena, the then ADIT, has deposed that he wanted fto

1

take back the records at Kots -as the time for writing

appraisel report was about to expire. This was on 21.9.92.

The reccrds were taken dver by Shri Meena on 1.10.92, . but

then he started wfiting~ the apprajsal report. cnly cn
13.10;92. If:fhg tire wes ébcuf‘to expire on 21.9.92 then
why the BADIT waited till 1,3.10.‘92- te start writing the
apprajsai report, haS'not'come for scrutiny by the.Enquiry

Ry

Officer.

9

.25, The 1level of prcof réquired‘in a departmental

enquiry ie not at par with the amount of prcef required in

criminal - precceedings. In criminal -~ cases, the chatge

-against the delinqﬁent‘has tx>Abe established beycnd any

reasdnéble deoubt, but in  a departmental -enqujry‘ the

conclusion arrived at "has tc be such that based on the

»

evidenée adduced befofe the  Enquiry Officer,:it would - be
reasonab]é fcr any persoﬁ.of crdinary prudence to arrive
at the cohélusion_which?the Enguiry Officer has arrived
af. This woula'néturally mean that the reééonablevnexué
con be established .betWeep the findings reached by the

Enguiry Officer and the evidence on record.'in the instant

‘case, it cannot be =aid thet_based on the evidence which

‘has ceme on_{iiif durjng'fhe enquiry, the only conclusicn

L) - .
which could ke ~emerged was that the applicent was

respcneible for tampériné and manipulaticn.took”p]ace oniy

" when the seized records were in the custcdy of “the

épplicant at- Jaipur. In fact, the conclusicn cculd be as

strongly in faveur c¢f the applicant as there ie nothing on

j8
J

o
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rec¢crd to conclude in & definite manner that the tempering

did nect or could nct have taken plaée when the recordes

were iqlthe ‘custody cf the ADIT at.Kota;'The needle of
suepicien tilte as much against ‘the occurrence taking
place at Kota as ét 'Jéipﬁr. -The Enqufry foicer's
cverlooking. the significance of. the cpiﬁion of the
handwrit{ng expert and not .insisting at celling fer theA

ekpett'é repert je alsc baffling. We have no dcubt that

'thé Enquiry Officer has resached his findinggmerély based

cn conjectufes‘and surmises and nct on the procf arisihg
cut of evidence led bhefore him. The inferences Jrawn by
ﬁhe( Encuiry Officer_'have .reméined in the realr of
prcbability and are nct based on con@lusi%e'evidence. The
UPSC alsc épparently’;appnaeqheétth€?Wétggﬁﬁb§,j presumring
the gﬁilt of fhe-applicant‘and>thep'prqqeedjng to tender.
their a3dvice with é\pre—détermined rind. The Disciplinery

Authority‘has merélyAaécepted the encuiry report énd the
advigevof-thé UPSC é]abcrately.bringing'in,its order the
reasoning given by the Commiséion leadjhg to .their

conclusicn cof *holdﬁng the aﬁplicént‘ gUity. BAs we have

ffound, the findings of the Enguiry Officer sre based on no

evidence but are merely his own cpnjectures and surmises.
Any action on euch findings' is vitisted.. Thus, we are
unable to vphecld the crder of penelty which is based c¢n

such findings end consecuently this ,order is not legally

‘sustainble.

27. In the light of discussicns aforesaid, we allow
this OAR and quash and set-aside the crder of ‘the

Disciplinary Authority Gated 12.3.2001 -as communicated

under letter dated 9.4.2001 (Ann.2l). With the quashing cf

O\
»
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‘the  order, ‘Ehe ‘applicant sﬁall' be'_entitled to all

confequential- benefite. The respcondents are directed to .
review the cace. of prercticn of the applicant at par with

his . next - junicr eubiect to 6 his fitness having been

\ -

determined by the DPC. The réSpoﬁdents shall review the -

case c¢f the applicant'e prometicn within‘two months fror

" the date of receipt cof certified copy cof this crder. In

the fects and circumstances of -this case, there shall beA"

'ﬁ)@j}m T Wlérfﬁfﬁ/—ﬁ

nc crder as to ccests.

(A.P.NAGRATH) | S S " (S.K.AGARWAL).
Adr. Member h S . Judl .Member



