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. ·Dt\'];'P. O"P ORDP.R 

OA No., 169/2001 . 
I 

S.R.H. Chishti son of s. ~ha.f=i Hohq. -aged S8 years Tncome 'T'ax 

Officer', 2nd· Ward, in Tnc9me · Tax Office, :1\jmer unner the 

Hinistry of Finance a.nn residen't of _Peerzn/la House, Khaoim 

Hohall~., Jmam Bara, Ajmer. 

. ... n..pplicant. 

VERSUS 

1. Union of Tndia. through. Secretary to 'the ~1inistry of 
1 ·, 

\ 

Finance (Department .of Revenue) Central Boarn of nirect.Tax, 
. ' ' 

New nelhi. 

?. r~hief C,ommissioner o·f 'T,ncome '!'ax, R.:o~jasthan, r.entral · 

.Revenue Buil<'ling, Rhagwanna'ss Road, 9"aipur. 
/ 

Hr. N."K. ;Gautam~ Counsel for the applicant.'. 

·~1r. Gaurav Jain I Proxy counsel for 

l'4r. N. K. Jain, Counsel for the respondents. 

I 

CORAJI1 

Hqn 1 ble 111r. ~ .K. Agarwal, ~~ember ( Jud.iciql) 

.... "Responc'lents. 

Hon 1 hle ~1r. H. 0. Gupta, ·riember ( :1\oministrati ve) 

/ 

ORDER 

.PER HON I BLE -MR. _S • K. AG.l\RWAL I ~'lF!MBF.R ( JUDICJA;L) 
.-

Tn this 0:1\ fileo· u/s l9 of1 the :1\dministrative 

tribunal 1 s -:1\ct, applicant m~'kes a· prayer' not ·-co wi thc"lra''' the 

incentive of. advance increments from the applicant . ana to 

~ / 

.. 
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.\ 
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(. 

direct the respondent not to J~ffect any rec.overy from him on 

accoup.t of withdrawl of such-advance incrementsc 
•' 

2. · The appli'cant was initially appointed as unc in lg64 

and was promot_eo ?-S Bead Clerk in ·l Q_7Q. A.pplicant_ 12asseo the 

Income Tax rnspector Examination in l981. A.s per. ·Notification 

No. F.No. ~(29) A.d.VJ."J::/53 dated ·:;:>.1.7.55_, "the applicant was 
I . . / 

grant~d- two acl~.ranc.e· inrements vide· orcler datec1 l 0. 3. 9 5. w .·e. f. 
r . I • ( .. 

1981 but viae order dated l7.ll.::>"nn~, the responoent . \ . , . 

c{epartment ·withdraw the tv7Q advance ·increment~ granted. to the 

applicat:J.t. vide order ~a ted 1n. 3 .QS_, and in' p~':rsuance of this 

order recovery is to be made fro~ the applicant~ Tt ~s stated 

that_-department has gra{tt,ed two advance incr.ero'ents suo motto 

'"'(; and there was no . mj_srepr~::;;entation on the. part· of the 

applicant. Theref9re, it is stated -that withdrawal of these· 

incentives already granted to the , applicant~ is unjust and 

~"pro'per ~. It is also· st?tted th?tt. C.A.T, Ja.halpur Bench has 

/ 

' already taken a view not to withdraw the aovance increments 
' 

already granted. Therefore, . the applicant is similarly 

situatea and. not applying· this necision in the case of 

applicant is discr~minatory~ Hence this application. 

'• 

/ 

I 

3. Reply_ was fileQ.. Tn · the reply, · it is state(! that 
' ' . 

applicant was wrongly grantecl two a0vance increments on the~ 

basis of Circul~r- dated 24.7.19'35. It is staten that 
' ' 

supervisors. were not entitled to adwmce incremE:!nts as per 

Cir_cular. dai;ecl 24.7. 55 ynless they pass 
0
the ·.examination of 

Income Tax ,officer. Since· the appl_icant was wrongly granted 

two advance. increments, therefore, respondents are right to 
I - . - . . ·.J 

withdraw the same and to recover.the amC?unt wrongly paid 4em~ 

the applicant _a.nd there· is , nothing-· wrong in. withdrawing ano 

r,ecovering the same. it is stated. that- applicant has. not 

placed any copy of the order 'Of CA.T, Jahalpu:r Bench. 

Therefore~ applicant is not entitled to any relief - on the. 

ground of similarly pla'ced persons. Thus app_licant has no 

case. 
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4. Rejoinder has 'been filed reiterating the ·facts stated 

in the OA. . 

... 
5. Heard the learned· cqunsel for the parties and also 

I 

perused the whole record. · 
I \ 

,, 
I 

6. Circular No. 1<'. No. 2,(29L Ad. VJ:r/53 dated 24.7.S5 

makes it.further very?clear. t~at Stenograph$rs-~,n ·the :l:ncome 

Tax Department - on . passing the examination of Income Tax 
.. I \ 

J;nspector _and Head Cler'k.s . & ~upervisors on pasing ·the 
I 

departmental examination 'for Income Tax officer can he 

granted two advance: .. increments. Admittedly 1 -the applicant was 

holding the ~upervisor Grade II on'the date when he appeared 

and gual:tfied' the examination of Income' -Tax "Inspector and' he 
' . - . - -

was- was not in the category of LDC/UDC. The ·Circular Clated .. 
/ . 

24.7. 55 was clarified :by subsequent ·circular · dated 8.12. nh·~ 

is~ued by Min-istry of Finance to Al,l ccimmi~s-ioners ~f Income 

. Tax I that Steno typists I. s~enographers I ' Head Clerks .. and 
/ ' 

Supervisors in the Income Tax Department who have qualified 
I 

or qualify in ·future in the next higher departmental 
--.... -) 

examinat±on J. i.e. Steno . typist on passing departmental 

·e~amination for Ministerial_ ~-taff 1 Stenographers . o:t_:J.- ,p~ssing 

the Departmental examina.tion for Inspector. and Head Cle.rks & 
' . 

. Supervisors ·on· passing· the Departmental -P.xamination ·for 

· Income Tax Officers will he granted two advance incr.ements 
' ·. ' 

- and in vie:w of the . clarification made by "the departmen~ ~, 

department: was ready to withdraw the order vide which two 

ad,vance 'increments were granted to the_ a±fplicant as ah 

incentive on .. passing 'of _examination of. Income. Tax Inspector ... 
. . 

·?·. · The learned counsel for the applicant has also argued 

that the .two increments were gran~eq- to the-applicant by the. 
-

department suo m_ otto and there was no misrepresentat.ion on 
\ ' 

the_part of the appliGant. Therefore; no recovery can. be made 

frotn the sala_ry ,of the applicant. On the other hand 1 learned 

counsel for the respondents has . argued tpat benefit wrongly, 
' 

granted to the .applicant can be r~covered. 

Q_ 1\Q . 
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8. ·we·have given our anxious consideration to the rival 

contention of both th~. parties anp also ·perused. the ·whole 

record. 

9. In · Laxmichand vs. Union of :tncUa''l998(l)-SLR 599,it 

was held that if the order involves civil consequences' and 
I . . ~ 

nas heen 1$sued without affording opportunity of h~aring to 
' the applicaJ1t, such an order cannot be passed without 

complying w·.ith audi alteram .partem, i.e. parties should be 

given the opportunity to meet his case before an ac'lverse 

decision is taken . 

10. In Shyam Bau Verma & Ors vs. Union of T.ndia & Others 

( 1994) · 2 sec 5/l, the third -Pay Commission had recommenaed 

two scale?. of pay for the post of Pharmacist ~nd accordingly, 

the petitioners were allowed. the higher scale w.e. f. 1.1.1973 

though they \vere entit1ed to the lower scale. The pay scale 

of· the appliaants was reduced in 198~. Jt \~as held that the 

pet.}tione1is · received the higher scale clue to no fault of · 

theirs, it shall only be just ano proper not to recover any 

excess amount already paid to them. 
r 

' ll. In 

(l) sec 18, 

Sahib Ram vs. State of Haryana & Ors 1995 supp 

upgraded pay scale· was- given to ·the· appellqnt 

due to wrong-construction of :r;-elevant order by the authority 
. ·. ' ' . . 

concerned without any misrepresentatin by the ~mployee · ano 
I 

the G6vt. was restrained from recovering ·the overJ_Jayment 

alreaqy made. 

, 
12~ :t~ view of the .above legai position as referred above \ 

and facts and circumstances of this case, we are of the 
" .;, . 

consioered opin±op that no recovery can be made from the 

applicar;J.t by the department after such long lapse. 
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13. We, therefore, allow- this OA in part rmd oirect the ,. 
respondents not to make arty recovery from the/ _sala,ry of 'the 

applicant in pursuance of the order dated 17. 11. 2f1n·o anCl if 

any ·recovery has ~1;:-eady been .mq.de, that amount ·shall be 

refunded to the appli<?ant·within two mon~hs from the date of 
! •• -. 

receipt qf_a copy of this.orcler. No order. as to costs. 

~·· 
(H:o. GUPTA) ·' 

~ 
( S • K • · AGARWJ\L) 

. MEMB~R · ( !\) l'W.l'~B:P.R ( J ) 
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