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IN TH® CENTRAL ADMTNTSTRATIVE TRTBUNAL,. JATPUR BRNCH, JATPITR,

_DATR OF ORDFR : G/sf>v2—
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OA No. 169/2001.
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»

A

S.R.M. Chishti son of S. Shafi Mohd. - aged 58'years Tncome Tax

Officer, 2nd Ward, in Tncome Tax Office, Ajmer under the .

Ministry of Finance and resident of Peerzada FHouse, Khadim

Mohalla, Tmam Bara, Ajmer. '

i

«...hpplicant.

- f
VERSUS
s : ‘ 1
1. nion of Tndia. through Secretary to the Ministry of
Finance (Nepartment of Revenue) Central Board of Direct.Tax,
3 . . AN - : .
New Nelhi. o o -7
2. Chief Cpmmissioner of Tncomé Tax, Rajasthan, Central
. Revenue Buildiné, Bhagiwanddss Road, Jaipur.
’ . . - ‘ -
) . ...Respondents.
Mr. N.K.!Gautam, Counsel for the applicant. t
‘Mr. Gaurav Jain, Prdxy‘COunsel for -
‘ﬁ Mr. NM.K. Jain, Counsel for the respondents.
\ . CORAM . :
Fon'ble Mr. S.K. Agarwal, Member (Judicial) .
Hon'ble Mr. H.O. Gupta, Member (Administrative)
) ‘ ORDER
PFR HON'BLE MR. S.K. AGARWAL, MEMBER (JUDTICIAL)
Tn this OA filed  u/s 19 of, the Administrative
' tribunal's Act, applicant makes a prayer not  to withdraw the
. .‘incentive of _advance increments from the applicant  and to




direct the respondent not to effect any recovery from him on
account of withdrawl of such -advance increments. R ‘

N _—

2.~ p The applicant was initially appointed as UNC in 1964
and was promoted as Head Clerk in 1979. Applicant“passed the

Tncome Tax Tnspector Fxamination in 1981. As per Notification

‘No. F.No. 2(29) Ad.VIT/53 dated '24.7.55, the app‘licant was

granted two advance 1?rements vide order dated 10.3.95 w.e.f.
1981 but vide order dated 17.11. 700$ the respondent

( department withdraw the two advance 1ncrements granted to the

appllcant vide order dated 1N, Q% and in pursuance of this

‘order recovery is to he made from the appllcant. Tt 1s stated

» that department has granted two -advance increments suo motto

. and - there was_ no -mrsrepresentatlon- on the, part: of the

applicant. Therefore, it is atated~that withdrawal of these-

incentives' already granted to the .applicant”.is' unjust and

uwmproper.. Tt is also stated that.- CAT, 'Jabalpur Bench has

- already taken a view not to withdraw the advance increments

already granted. Therefore,  the appllcant is 31mr1arlj
situated and not applying' thie _decision in the case of:
appiicant is discriminatory. Hence this application.

“ i . i .
3. - Reply was filed. Tn the reply, it is stated that
applicarit was wrongly granted two advance Jncrements on the
basis of Circular- dated: 24.7.1955. Tt. is stated that

Supervisors were not entitled to advance increments as per

Circular dated 24.7.55 unless they pass ﬁhelexamination of -

Tncome Tax officer. Since the applicant was wrongly granted

two advance.increments, therefore, respondents are right to

withdraw the same and to recover the amount wrongly paid £romtc

the applicant-and there-is nothing” wrong in withdrawing and

. recovering the same. it is stated - that applicant has not

placed any copy of the order ‘of CAT, Japalpur Bench.
Therefore; applicant is not entitled to any relief-on the.
ground of similarly placed persons. Thus app}icant has no

case.



4. " Rejoinder has been filed reiterating the facts stated
in the OA. T
%.Z . Heard the learned counsel For the partles and also

perused the whole record.-

‘ ‘ .o
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6. Circular No. F. No. 2(29) Ad. VTT/53 dated 24.7.55

makes it.further very,clear that Gtenographers 1n the Tncome

Tax Department - on - passing the " examination of Tncome Tax
\

‘Tnspector ,and Head Clerks . & Supervisors on pasing the

departmental = examination for Tncome Tax officer can be -

granted two advance 1ncrements. Admlttedly, -the appllcant was
holdlng the Quperv1sor Grade II on the date ‘when he appeared

and quallfled the examlnatlon of" Tncome Tax Tnspector and he

.was was not in the category of LDC/UDC The - Clrcular dated.
’?4 7.55 was clarlfjed’by subsequent circular dated 8.12.60,

/
issued hy Mlnlstry of Flnance to All comm1ss1oners of Tncome

‘Tax, that Steno typlsts, stenographers, Head Clerks - and

9uperv1sors in the Income Tax Department who have qualified
or quallfy in - future in' the next thher departmental
examination; i.e. Steno typist"‘on passing departmental

examination for Ministerial qtaff, Stenographers. on passing

the Departmental examlnatlon for Tnspector and Head Clerks &
-Supervisors ‘on. pa551ng the Departmental anmlnatlon “for.
" Income Tax Officers w1ll be granted two advance 1ncrements

-and in view of the. clarJ_Flcatlon made by “the department,

department was ready to w1thdraw thé order vide which two

advance -increments were granted to the applicant as an

"~ incentive on passing of examination of. ITncome. Tax Inspector..

~ . . ” -

g
. : . I8

T The 1earned counsel for the'applicant'has also argued

that the two increments were granted- to the/applicant by the °

department suo motto and there was no misrepresentation on
. , . .

" the part of the applicant. Therefore; no recovery can, be made

from the salary oF the applicant. On the other hand, learned

counsel for the respondents has "argued that beneflt wrongly,x

dgranted to the applicant can be recovered.
) 1 ~ f\ !



8. We have glven our anxious consideration to the rlval

‘contentlon of both the parties and also 'perused the whole

record. S . -
’ ! S

9. In - Lakmichand vS. Union oF Tndiak1998(l)‘QLR 599 it

was held that if the order 1nvolves civil consequences and
has been 1ssued w1thout affording opportunlty of hearlng to
the applicant, such an order ' cannot be passed without
complying with'audi'alteram partem, i.e. parties should be

given the opportunity to meet hlS case before an adverse

4

decision is taken.

v

10.  In Shyam Bau Verma & Ors vs. Union of Tndia & Others
(1994) 2 scc 521, the third -Pay Commission had recommended

two scales of pay for the post of Pharmacist and accordingly,
the petitioners were allowed the hlgher scale w.e.f., 1.1.1973
though they were entltled to the lower scale. The pay scale
of the appllcants was reduced 1n 1984 Tt was held that the .
petrtloners received the hlgher scale due to no Fault of

theirs, it shall only be just and proper not to recover any

~excess amount already pald to them.
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11. Tn . _Sahib Ram vs. State of Haryana & Ors 1995 Supp

(1) GCC'IS, upgraded pay scale was given to ‘the appellant

" due to wrong ‘construiction of relevant order by the authority

concerned w1thout any . mlsrepresentatln by the enployee and

the Govt. was restrained from recovering -the overpayment

already made. ' :,' ' .: : o
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12. - Tn view of the above legal p051tlon as referred above
and facts: and CJrcumstances of this case, -we are of the
considered oplnlon. that no recovery can be made from the

applicant by the department after such long lapse.
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13, We, therefore, allow-this OA in part and direct the

respondents not to make any recovery from th% salary Qf\the

applicant in pursiiance of the order dated 17.11.2000 and if

any'recoVery has already been made, that amount -shall be

refunded to the applicant -within twb'months from the date of

receipt Qf a copy of this'order. No order. as to costs.

(H.0. GUPTA) | (S.K. AGARWAL)
_MEMBWR -(A) | . L MEMBFR (J)
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