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Yamrini Chauhan Petitioner
| Mr. Ajay Rastcgi Advocate for the Fetitiorer (s)
Versus
 Navodaya Vidyalays Samiti and anr. Respondent )
- Mr. V.S.Gurjsr Advocate for the Respondent (s)
CORAM :
| The Hon’ble Mr.  S.K.AGARWAL, JUDICIAL- MEMBER
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O2 No.161/2001

"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JATPUR BENCH, JAIPUR

Date of order: [Zf September, 2001

Yamini Chauhen D/o Shri N.L.Chauhan r/o 13, Rishi Nagar, Extension I,

Ujjaih (Madhya Pradesh) last employed as PET, JNV, Sirsa, Haryana.

: ‘..Applicant
t } Versus . ‘
1. a | Na?odaya Vidyalaya Samiti through ifs Direcfor,’ A—39,
Kaiiash Colony, New Delhi.
.2. ~Navodaya Vidyalaya Samiti, Jaipur Regioh thrcugh its

: ~ Deputy Directcr, A-12).Shaétri Naéar, Jaipur
.« Respondents
Mr. Ajay Rastcgi, counsel for the applicant

Mr. V.S.Gurjar, counsel for the respondents

CORAM:

‘ Hon'ble Mr.S.K.Agarwel, Judicial Member
! Hon'ble Mr.S.A.T.Rizvi, Administrative Member

ORDER

Per Hon'ble Mr. S.A.T.Rizvi} Administrative Member

The services of the applicant appointed as Physical

-Education Teacher (PET) vide respondents' letter dated 13.1.1997

(Ann.A2) by which she'was‘piaced-on pfobation for a period'of 2 years

has been terminated by the respondents by their .order dated 2bth

l‘Apfil, 2000 (Ann.AS), mere than Z3iyears after she had assumed the

charge of the post of PET on 1.2.1997. The aforesaid order was taken

in appeal without success. The appellate authbrity has rejected the

' applicanf?é»prayer.by his order of 22nd February, 2001 (Ann.Al). Both

the orders aforesaid have been impugned in the present OA. The prayer

- made | is for quashing and setting aside the afecressid orders and

)

consequentlyfg;r reinstatement in service on the post of PET (Female).

'The further prayer made is that the respondents should be directed to

o

declare the applicant confirmed on the post. of FET (Female) w.e.f.
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cannot be termed as =tagmatic in character. He has also. contended

- O >: 2t

1.2.2000 con which.date he had completed 3 years of probation.,

-

2.- - The main contentione raised on behalf of the'appﬂicant

Aare- firstlyA that: the order passed by the respondent - authority

terminating her servioes is stigmatic and, therefore, . could not have

‘ been pacsed w1thout giving an opportun1ty to the appllcant to state

S ] & x bt ] Gj. ¥

'\her case, and secondly on the qround that follow1nglthe’max1mum period .

1
of probation of 3 years in thls.case, the applicant should be deemed

to have been confirmed; The 1earned counsel appearing for the

respondents has, -on the other hand, ‘contended that the order passed by

the appointing authority dated‘20th April, 2000 is wholly in order and

J
4' .

—&d,

contrary to what the appllcant has submltted ,that  she need to be

conflrmed by a written order passed after due_consrderatlon_of her

performance during the peried of probation, and in the absence of such

an order,.the applicant could not be taken to have been cenfirmed.
Accordlng to hlm, there is no questlon of deemed conf:rmat:on in the -

',present case, inssmuch as, the Navodaya Vldyaiaya Samltl has not

framed any service rules laylnq down the maximum per:od of probation,

‘ whether of 2 years or%3 years duratlon.

|
|

perused the material on record.

3. : We have.heard the learned counsel at length and:have;

A

4, é . We find thet the letter of appointment dated 13.1.1997

o ) _ -
' (Ann.A2), insofar as, the pericd of probation is concenred, lays down
S ' / _ : ) / |

i
as fellows:— |

"You will be on probation for a period of two years from .

the date of aopointment extendable by ancther one-year

.Cg at' the discretion of the competent authcrity. Failure. to
13 / : . . o T - !
/ .
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'i-the competent authorlty or found uneu1table for the

» withcut assigning any reasons thereto."

In purquance of the aforesa:d =trpulat10n nade in the

Lo

'”_letter of ap@ozntment, the ree-pondentq have carefully aeseseed the

B Qg A

" performance - of the~appllcant and have thereafter pa qed @ue/eeeee

ordert:dated 6.4.99 (Ann.A3) by whlch the perlod of appllcant'=

from the aforesald order is reproduced below:—_-

o

4 ) ) oo oo . -4 . o . X /‘ N
"Miss Yamini Chavhan, is’ further, directed to show

‘period of probation. In -case, she fails to do so within
<this'period,>her.services are liable to be termineted as
P ,per‘terms and cdnditions of her appointment."

.

From.the extracts taken‘from'the-appointment Ietter and'
the order extend:ng the perlod of probratlon reproduced above, we note |
that the appllcant wag requ1red to complete the’ per:cd of probatlon to -

nfthe =at1=fact10n of the competent authorlty, and on being found to be

i

n=u1table fcr ‘the poet durJno the perlod of probetlon, she wag llable
to ‘be discharged from- the service at any t1me vuthout not1ce and

without‘ assigning- any reasons therefor.. Ihe performance of the

| | . v
apmﬂicant was duly assessed and' on find1ng that her performance

year to enab]e her to reg1eter 1mprovement 1n her performance. In the

]

order extend:ng:thevperlod of;her probat1on, it has been reiterated

-

s C;;hat in the event of her failureito register improvement as above, her
‘ “ v . " . -

perlod durmg probat1on perlod, will render you lJable-

1 . complete the period of probaﬁion t0'the:satisfaction‘of_‘

to dis charae from eerv1ce at any t1me w1thout not1ce and,

"probatlon has been extended by one year. The relevant paragraph taken"

_improvement‘ in her performance during the extended

»,requa red . to be . Jmproved, the perlod of probatlon was extended by cne .



- from the aforesald oM reads thus:-

4
services wer'e_:'.liable to .be' terminated in accordance with the
s+ipulation made in- the letter of appointment. We also note that her
prrfo’rnance, before the extension order was passed, was assessed by .

the DPC and not by an 1nd1v1dual person and by a conc1ous dec1=1on,

“she was allowed mOre time by way‘.of extensmn Jn the period of

p obat1on to show 1mprovement in her performnce. Her -performance'

remained under close watch a5 expected- and the same was'assessed cnce

aaam by the DPC . wh1ch met ‘on 18/l9th Apr1l, 2000 to conslder her

case. Proceedlng on the . ba=1'= of the recorrmendat1on= made by the DPC,
‘the respondent authori ty has -terminated the appl icant's services by

i h%s order dated 20th Apr:Ll, 2000 (Ann.A9).' The aforesald order has - 8

been passed by keepmg in v1ew the pr0\71s1ons contained in the

M;Lm=try of Home Affa1r= (MHA) OM No. 44/1/59—Estt (n). dated 15th -

'Aprll,_ »19_59 and. in ,due ‘exercise of the powers conferred on the

respondent autherity. . ‘

B A copy - of the MHA' s OM dated 15th ‘April, 1959 referred N

to in the ‘above paragraph has been made avallable ‘o us by the learned

_' opunsel appearmg on behalf of the_ respondents. The subject matter of

the"afOresaid OM dated 15th 'April r 1959 is ."Probation on appecintment".
'Ihe aforesaid OM, we fin‘d, ‘lays down lO general‘ principles- for

observance by the various Minietries etc. Principle No. (viii) taken -
L

‘"vyiii) while the nocrmal probation- may certainly be
extended in su:itable cases, it is not desireble that an

employee should be kept on prcbation for ‘yesrs as
" happended occasionally at present. It is, ~th,erefore,,

suggested' that, save for exceptional reasons, probation-'

should” not be extended for more than a year and nc -
aemployee should be kept ~on -probat_ion- .. for more than
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.double the normal period." -

As pmov1ded in the letter of appcintment ‘dated,
13.1. 1997, in the appllcant s case the nermel period of probation is 2

. years whlch can be extended by one year at the d1=cret1on of the

> D

'competent authorlty. It wouldAseen, therefore, that in the applicant's
. : . tb£&~@,;9
case a nax1mum perlod of probation haq,heen laid down and whlch is 3
_years :in all. The _aforesald prov1s;on sRems from~ the letter of
'apnoin;ment and not fromfanyiapeqifie_provislon made in'any‘of'the-
service rule;concerning probatidn.hlﬁ,our view, therefore, it has to
| be'seen:tMether there are any'rulee/as.such whioh would govern the
natter[of probation or else reliance has to be~placed‘exclueively and
"whollyyon the aforeéaid'stipulation made in the'letter of appointment.
The - part1e= in this- OA have admitted . that there are no ruleq as such
Jn'ex1stence, Jnsofar as, the probatlon is cencerned. Accord1ng to the
learned counsel appear1ng on behalf of the applicant, in such an
-eventuallty, Jt w1ll be entlrely in order .to pﬂace reliance on the
aforesaid atlpulatlon made in.the letter of apponntment. On the- other
hand, the learned couneel for the respondentc has stressed that in the
_‘absence of formel rules on the. subject," reliance .is 1nev1tab1yl
required te be placed'pn the administrative/eiecutive_instrtctlons, if
any, issued by the Governmentiof India. He has accordinglylargued that
since formal rules on the subject oflprobation do not seem to have
been framed,-it will be only prooer te follon the.brinciple No. (Viii)
.reproduced above. The MHA's OM dated lSth Bpril, 1959 is, according to
him, 1n the, nature of adm1n1=trat1ve/execut1ve 1n=truct10n= 1qsued by '
-the- Government of Indla and,l therefore, the aforesald pr1nc1ple
extracted therefrem is ‘indeed requ1red to be followed. In view of
! this, :accordnng ‘to. the learnedn counsel for the respondents, _the

respondent authorjty has correctly relied .upon above mentioned

: ;?pminélple in passing the:impugned order dated 20th April, -2000. It;is

/
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jus%.as well accdding te him that the respondent authority hss made a

spe&ific\reference tc the aforesaid MHA's OM dated .15th April, 1959 in

the body of the aforesaid'impugned_order of 20th April, 2000.

6. . ' In a netsheil, therefore, what_cdmes cut is that while
the respondenfe.find nothiné wrong with the,jmpugned-order éated 20th
April;VZOOO, insofar as, passing of the Eaid.ordef afteriéompletion of
‘3 years is concerned, the learned counsel appeéring fer the applicant.
has, on the cther hand, laid qreaf stress on his contention.that ﬁn
thehabqence of a deflnlte rule, the cond:tlonslncludlng the period of
probat1on contalned in the letter of app01ntmentr will be conclusive
& adgreaude ”
for determining thelque=t10n raised in this OA. Thus, in other words,
whlle the respondents_ have vehemently pleaded that the' pericd  of
prcbation ceuld be extended upto 4 years, Eéiné double the nofmal
. period of 2 years, in pursuance of the MHA's OM dated 15.4.1959, the
learned counsel for the applicent has equally vehemently urged that it
woul@ﬁ be incorrect to follow  the proyisione mede in the MHA's
aforesaid bM-and that the period df’pmoeation should be Gétermined
cnly in accordénce ;dth the eforementjdned stipulation made in the
letter of aépointment, i.e..the pericd of probation should be taken to

be a maximum of 3 years and not more.®sm.

7. Apert from the qﬁestion_of dﬁration of probation period,
insofar as, the issue of =stigma 'earlﬁer raised is concerned, the
respondents do not‘f&nd.any.fault,with the order dated 20th Apri]/
2000 - passed Aby the competent authority. The same is an order
sipplicitor and does notiassign any‘reasoﬁ for the termination of the -
a@ﬁlicantfs serviées; The said order -mwerely provides that the
" reccmmendat ions nede by the DPC alone have been relied ﬁpon by the
reSpohdent authority .at the time of pas s1ng of the order. Thus, no

;&/e'sone have been d1qcloced The learned counsel appear1ng in support ‘-
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of the OB has, however, proceeded to argUe.not so'much cn the basis of. .

‘the aforecald order of 20th April, 2000, but in the llght cf what the
appellate author:ty ha= to qay ‘in the croer passed by him on 22.2.2001
(Ann;Al). It will be'useful to reproduce the relevant porticn therefrom

-in the following:-

"AND WHEREAS, the undersigned, after careful examination '

and . conejderation of the evidencee .on drecord has

.ebserved that the performance of Me. Yamini Chauhan

‘tfff IR during hls service in JNVe was tota]ly d:ssat:sfactory
and she has not shcwn any . improvement in her work and

| attitude,.despjte, the,vopportunjty oiven fo her by
: extending- her  prcbation perjod; Her” performence
appraisals’ durino the' period of service do not speak
ppsitfve,pabout her -terms- of dedicaticn of work,
. attitudeJ 'eense .of 'responsibility and amenability to
-discipline etc. I‘ am -convinced - that continuation of
teachera, 1ike Ms. Yamini- Chavhan in service will
certaile' be destrimental to the- growth of residentjal

jnétjtufion_like JNVs".

"'Accordino tc the. ldarned counsel for the appdicant,'the
aforeeaid extract taken from the order Ipa=sed by. the appellate
author:ty clear]y ahowa that the order termlnatlno the services is
stlgmatlc in character and has been passed as a megasure of punJahment.
This could not have been done accordlng to him without pmttlng the
applicent to notice and w1thcut fol]ow1ng the prescribed procedures.

No such’ notice was issued te ‘the epplicent and, therefore, the order

1

for the respondents . hée on the other hand, as serted that” for

terminating her services is bad in law. The learned counsel appearjng

;ascerta:nlng vhether termlnatlon crder is =t1qmat1c in character or,




not,: reliance qhould be placed wholly' on the order paseed by the
app01ntln0 authorlty namely,the Deputy Director, Navodaya Vidyalay2
Samiti. As already stateo, the crder dated.20th;April, 2000 (Ann.A9)
in‘queStion'isvan,order eimplicitor and it is not‘at all.possible to
. advance the plea that hyfthe.said order -any stigma,hasibeen cast on
' the work and conduct of the applicant;

-é. - . We have carefully coneidereo’both the-questione raised.

by the learned counael on elther eJde. We w1ll first deal with the

—r - _1q=ue of ctigmo raised by the learned ccunsel for the applicant w1th a3
great deal of vehemence._It is true that the order dated_ZOth Aprjl,
zooo;passed by the appointiné authority is an order simplicitor. we .
are however reouired to see nhether the . views eipreeeed. by the -
Aappellote authorlty in the order passed by him in appeal on 22 2.2001 -
can- really amount to casting of =t1qma on the work and conduct of the
§pp1;cant so as to enaple‘her successfully to challenge the Jmpugned‘
ordet . Gated 20th April, 2000 ~by which her services have been

‘terminated. On consideraticn,'we find that the appellate autherity is

= . .- . NN

~requ1red to coneider the various issues raised in the appeal and to -

pass & reaconed and a qpeaklng order therecn. While pascing quch an

4 crder,-the appellate autherity is, naturally enouch, bound tc come ocut

hd uith various. factors which might have weighed with him in deciding ‘the -
) appeal. The v1ews, which an appellate authority is thés inevitabily
N :bound to dicclose in an order passed in appeal, w1ll be entirely those

of the appellate authority himself..For any such views finding place

- in,the.appellate'order, the.appcinting authority cannot be blamed andq.

in the‘circunetances, it will be futile to argue:that etigma otherwise

not feund in the.order of thefappointing authority‘will appear to form.

part_'cf it, merely~ibecauee the appellate authority hae‘.chosen to

expreSS his own‘ views about the termination of the applicant's
o _ - o ,

=eryices. Mcreover, from the relevant qtlpulatlon nade in the letter

. é%of Lpp01ntment as reprcduced in paragraph No.4 of this order, it would

1%



arpear rthat the éppl icant had c_oq%:’ ously accepted the 'cor;diton that on
her wox]Lk and conduct béing foulnd torlb‘e unsatvisfac_:tc.ry and on her being
found to be unsuitable for the posi;, her sérvice\s will be liable tc be
terminated without assigning any reason and at any time without
riotl;ce. Having eccepted'_t,he/ aforesa.id condition, it isv not open te the
applicé'nt, in our view, tc argue tha_lt the respdﬁdents have committed a
mistake by re—coun_finé the reasons based on which her perfcrmance was

fcund te be unsatisfactory in the order passed by the appellate

authority, thouglri ne reason at all has been assigned in the order

, passed‘ by the. appointing authority- consistently with the aforesaid

‘ stipulation reproduced in Paragraph ‘4 above. Having accepted a very-

!

specific condition about performance of duties to the satisfaction,of

~ the respondent authdr_it ies, the applicent should have been prepared,

in cur view, to know first hand as what has really gone wrong, insofar
as, her work -and écnduct { aref cénc_erned, ‘which has 1led to_l the
.f.:errﬁinatién §f her services. The ai)pel]a_t’e authorit;y has, we f'__ind,'
gone abbut -his jpb- not onl;y carefull'y,' but Has ‘been brutally -ho'nest
about what he f.ound' in the recora about the.work_. and conduct of the
applicant. For goqd and Vél:id ressons, the appellate auj:hor.ity hés,
wjthouf. mincing words, poiﬁtéd cut - the dJeficiencies noticed in
performance of the aéplicanﬁ. 'I'ﬁ_is cannot mean',' ahls. already. indicated,
that the order passed by the appo'int‘ing. authOr'ity., ie in any respect
and in‘any manner s?igmatic"-in charécter. We are -convinced th.a_zt Z:énly
e o::der to be looked into with a view to ’déciding the question cof
stigma‘ is the _ordef passed by the appointing - authority. The order
passéd by the eppellete autheority wl;!.ich | has only upheld the Dy
Directbr'S' érder ‘cannot form the basis for the determination of the
aforesaid question of st‘igma.‘ The propositicn that the original order
of termination wj.li stén(liv merged -in the appellpte -authority's crder

and, thus viewed, stigme would seem to have been cast on the work and

|
|

g-conduc . of the applicant by.whatever the appellate authority has had
{L . N . . - .
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to eay in his crcer “in regard to the work and conduct of the

: detnne fhetid qeod an
aﬁgl%ganrf @;?are east 1ncllnec}ll/to accept th1c view either. Merger of

the two orders, as in thle case, will have very 11m1ted 1n¥ﬂ3cat10n._

Accordlng to us, the same 1mpl1es mercer of the operative. portions of

the two orders, nothlng rore and no+h1ng less. Thus, the terminstion
order 51mpllc1tcr of - the Dy. DJrector gete merged in the appellate
a@thority's order.upholdimd the eame or rejecting the appeal. The
issue?of stigma.raised by the learned counsel for'the applicent is

decided accordingly.

9. il - Insofar as the issue of period of probation is

concerned, the lesrned counsel appearing on behalf of the applicent

has in addition to what have been stated ab0ve; relieé heavily on a
number of decisions rendered by the Apex Court in this regard. The
! N - ) R

foremost among the Apex Court's judgments cited by the learned counsel

is the one decided by the Five Judgee Constituticn Bench on 2.1.1968

orted in AIR ]968 sc 1210, -
in the State-cf Punjab-v. Dharam: angﬁi ‘We had occasion to go through

the relevant portlon of the order passed by the Supreme ‘Court in the
aforesaid case. We find that the same deals with & case‘in vhich the
maximum period of probation had been laid down in the relevant service
rules itlself. The relevant rule quoted in the jﬁdgﬁent, inter alia,
provides "that the total period of probatlon including extensions, if.
any, shall npt exceed three-yearé". 1hus( the Supreme Court ln that

- case had consjdered a very specific situation in,which there~was no
o F&LEL—+

manner of doubt about the period of probat1on. A an1mumAhad been
prescribed and the same had to be adhered to. F1nally, this is ‘what
the Supreme Ccurt had_held in that caae:- ‘
| "In the present case, Rule Nc. 6(3) forbldq extension

of the period of probat1on beyono three yea . Where, as

in the present case, theé service rules fix a certain
i ' »




 service rules. In such & case,

: 11 @
perJod of “time beyond wh:ch the probat:lonary period
cannoct be extended, and an employee appointed or
tromoted to a post cn probatlon is allowed to continue
in that post after completlcn of the maximum period of
Frobation w1thout an express order cf conf1rmat1on, he‘
cannotv be .deemed to c.ontinue in that post as @
probat.loner by'i;npl.ication. The reason is. that such- an
irnplj..cation isf negat'jved by the sgervice rules fofbidd:ing
e};tens'ion_ of the probationary period th-e meximum period

fixed by 1t. In such e cese, it is perm1e51ble to draw

o the 1nference that the employee allowed to continve in.

the’ post on c,omplet:on o_f the- maxmrum\perloo of

probation has been confirmed in' the post by .

implicaf'ion. "

In regard to cases where & meximum period of probation

~ has -noﬁ been laid down, the Supreme Court has, in the same case,

observed asu followsa:~

"This court has 'consisten'tly held that when a first.
appoint_ment or promoction is made on probation for a

Specific ‘period and the employee is allcwed tc continue

- in the post after the expiry of the period withcut any

Specific order of confirmation, he should be deemed to

centinve in his post as a probati oner on,lyl in the
abs.ence' of any - indication to the contrary in the
original order of | appointment .or pr_omot ion or the
an express- order of
confirmation is necessary to give the enploYee a

substantive right to the post, and from the mere fact

%;hat he is sllowed tc continue in the post after expiry
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cf the epecified 5pefiod of, probation. It is nct possible
to hold that he should be  deemed to have been

cenfirmed”". - -

“In the present case, the only provisicn with regard to

the peried cof probation is available in the letter of eppointment. The

same, we find, mwerely provides that “the applicant wculd be on
probaticn for 2 years extendable by ‘ancther one year. It nowheré lays

down that the period of prcobation cannot be  extended in any icase

beycnd the total peried of 3 years. Thus clearly enocuch, the relevant

stipulaticn m2de in the letter cof appoin*mé,nf" does nct lav down 2

'

mexirum period of prcobation. There are po specific service rules mede

in thig cornection ond this fact is admitted by @ both eides. In the

circumstances,; the only course open to us is to place relisnce, in the

7

manner argued by the léarned ccunsel for the respéndents 7 on the
general administrative/execut 1'.v-e ins__tructidns issued by.the Government
on matters conr_le'ct-ed. with probatvion.»LIn' paragraph »No.5' we have
reproduced an e#tréct from MHA's OM .éated 15th April, 1959 which
rrovides that save. for exéeptional .reasons, probation should not' be
extended for more than a' year énd_ .no emplcyee should be kept “on
probation, foi‘l more | than" dcubl’e' the ndrrﬁa] peric.-d.' A similarly worded
provisicn inc‘c-rporated in MHA's inst.ruct._icns date_d' 16.3.731/%“ ;eads
thue:- 4 o |
"(ii) It is not aesirable that & member of the service
should be kept on. probation fof. years as happens
oc_casionally‘ at present. Save fof, exceptional reasons,
the period_ of probation 'Shoﬁld_ not, . therefore, be
extended- by more thangon,e yeer and no member of .the
Eervice should, by conventicon, 5be -kept on probatic;n fer

‘more than double the normal period i.e. four years.

‘%/Accordjhgly, a probatic-nef, whe does nct complete fhe
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-'} »prob‘atiener'le .fihall. _examiﬁetion;within a period of four
years, " Shoul_d _ordi.hérily be diecher‘ged from the
;servi_ce." o | o \
was reii.ed upon in the State of Gujrat v. A.C.Bhargava and ors.
decjded. by the Supreme Cdurt on 26;8‘198'7- (1987) 4 scC 482 in the
case of an IPS. offlcer. The IPS officer 1n questlon was appomted on

probatmn on 4.7. 196Q and was dlecharaed by an crder dated 9 4.74, The’

sald IpS probatloner s cerv:ce was thus termmated a 11’rt1e more than

- 5 years after he was put ¢n prcbat:on. The relevant rule prowded a

y OLJLyw ¥

two years' per:ode}vflth the pOS°1blllty of extenelon w1th ‘ne meximm -

limit prescribed under the rules.‘ In the c1rcumstances,, based- on the

afor‘ese-id instructions dated 16.3.1973 iseued bj the 'MHA, the

provis:ién"df a meximum pericd of 4 years: (double the normal period)

was inferred and put to use by the Supreme Court Wthh held that the

ra X imum .perJ.od of 4 ‘years hevmg been exceeded w1thout the , IPS

Aproba_tione.r being confirmed, he would be deemed tc -have been

confirmed. .Liter'al],y -Ii'nt'erpr'eted, the aferesald prov,smn leys dcwn.
‘that save for exceptional '-'reeeons _no empleyee/ should be kept cn
probetion for a\ pe.riod indre than deuhle the r;ormel period. In the
present case, the normel period of Aprobat.i‘on stipulated in theﬁletter
of appointmeht is two years--' and, t‘h_ere_t’ore, having regard te the

afcresaid provisiocn, t_h‘e’ _applicalf_)t'é probation can be exterided by the -

‘respendent s upto 4 years in all. This, is prec:eely what the

'respcndents' had done albeit by necessary 1mp] 1catlcn @ﬁ hevmg regard

to’the_ oM Gated 15.4.1959. They have. cerrectly plac‘ed re]_.nance on the
afcresaid ﬁrc’vieion and have, in the event; passed orders terminat.ing
the services of the 'applicent in the fourth' year_cf-he‘r probation, .
after first extending the period. by one yeér.' The impdcl;ned' order dated

20th - April, 2000 #=#, in these 'cirCUmstar'lcves, having "ng& been passed

~

within the overall limit of 4 veare 1zigd down 1n the afcresaid

r

;/;;r'oviS1oh, no. fault ¢an be found with the same in the lrght of  the
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pr1nc1ple propounded by the Supreme Court in State of Punijab v. Dharam

- Singh (supra ).

10. .- After arguing on the baeis of . the. judgment in State o\f'
Punjab v. Dharam Si.ugh ' (supra\) / the learned ceuusel fer the- epplicant
proceeded ‘ to .plaée; reliance on State of Gu_jar[at "v. Akhilesh C-'
Ehargava and crs; decided on 26th August, _l987>, (1987) 4 sccC 482; Daya_
' Ram -Dayé_l v. State 5of_ MP-ahd-anr. decided on 28th August_., 1997, (1997)
7 SCC 443 and several other Jjudgment s rendered by : the Supreme Ceurt,

‘much to the same effect. o

11. | The lear'ned‘ counsel a.ppe.aring_j eu behal £ of’ the
respondents  in -his> turn Aplaced“ reliance on a nurber _of -judgments
render by the.Suprer'ne Court ‘on the questio‘n of probstion. He has also
relied cn State of ‘Punjab v. Dharam Singh (eupra) on whlch reliance

,hes been placed by the learned counsel for the appl:cant ‘as well-p

Referrmc to Daya Ram’ Dayal v. State of M.P. and anr. (='upra) demded

. by the Supreme Court cn 28th August, 1997, the learned councel has

erphatically argued that presumpt'lon of deemed conf_l_rmatlon hereln
ueed not apply in cases in which a special prcvi‘s;io‘p for ecntinuation )
of probaticn even beyond the maximum perlod of 3 Yea'rs' ha.e. been ‘made -
. ',inﬁthe rules. While laying> down the aforesaid'priincl:_iple, the Supremé

- b of? >

Ccurt has in the said case as followes:—

-.‘Ihe decision ‘of the _Constitution Bench in State of
Punjsb v. Dharam Singh‘was‘ accepted. by the 'seven—Judge _
Bench 1n Samsher Singh v. State of Punjab. However .it |
was \di-stinguished .on acccunt - of a further qpeEjal
Pfovmlon in the relevant ruleq appllcable in Samsher.

SJ.ngh case. The rule there. provided for _an .1n1_t1al

_ % Period cf 2 years of probetion and for -a further pericd
. V4 —_— - K N
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of one year I’as .the‘_-' maximum. '.One_ of the
offi.c.ers_} ;Ishwz:r 'Chand* Agarwal\ in that case
i completed" the iniltial perio'd '.of. 2 yearfs cn
11.11.1967 'and the’ maximun on 11.11.1968, and
-1'_‘a'fter. c.omplleti’on of total 3 years his services
'wer'e t.ermin.ated‘ cn 15.12,1969. But still _Dhej_rg

"Singh case was' not'applied because the Rules

.contelned a spec1a1 prov151cn for contznuatlon

- of the . probatlon even beyond the max:mum of 3

years:"

Thus . from the abo\}e',- we 'find that even though a maximum

period- of probatlon may have been 1a1d down in a partlcular caee, ‘the .

preeumptloandeemed conflrmatlnn may. yet not apply: in the pecullar
c1rcumstan es cf the _case. On the very same questlon the learned
T A ey, e, *
counsel for the reqpondents has also referred to the Jjudgment. j\by the
Supreme Court on’ 24.9. 97 in m Ch:ef General Manaqer, State Bank of
India and anr.v. Bljoy Kumar Mishra reported in AIR 1997 SC 398i. In
the said case a max1mum perlod of 3 yeare of probatlon wes laid down
in the rel_ev-ant -rules,\ . but the 'servlces of f._he proloetloner- were
terrni.nated nearly 8 years after _' he ves ‘appointed. The High Court had
in that _caee applied the theory o_f‘deemed confirmatfon’ by following
" the Supreitle Court judgment in Dharam Singh's oase (supra). The same
oS, howet*er, set-aside in the aforesajd Jjudament 'having regard \to the
peculiar facts and _cir'cumstence_s of the case. The.relevant e.xtractag
taken frotn the'aforeséi_d judg_ment..reads aé und\er:—- - : _
"It is obvious that . the decision in Dharsm Singh (AIR
'( - A1968 sc 1210). have no »applicati»c-n "-J'n a case where an
| i employee was. absent’ from duty frcm a date mu’ch prlor to

“);c/he expiry ~of the -maximum ‘period of probatlon and
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'remamed absent ‘even thereafter for a long t1me. There .
was no occas1on in such a case fcr the employer to allow
L 3 < " . the errployee (respondent) to contmue to work on the
' \ . post after the exp1ry of the maximum perlod of probatlon
-because he was absent and was not worklno on the post at _

~ the time of explry of the period 'of .probation. Deemed‘

conflrmatlon resul 8 from the conduct cf the en-ployer in .

i ‘ permlttmg contmuance ‘in service after the-expiry of

the max1mum peri od of probatlon flxed by the rule When

DU o _ fthere _s ' no auch conduct of the employer, the very

N

L foundatlon for the argument of oeemed conflrmat 1on and

: reliance -.on Dharam Singh is not .ex1stent "s

‘The -afc.-resaid judgment also br\ings' home once again ‘the
convi.ction,'which 'w: g;f;hare that expiry of the ma i mum period 'of
probation'laid down in the rules or ‘inl_the letteriof'appointment need
nct in all cases lead to the. presumpt:lon of _deemed confirmation. Much
depends on the mer:ts and the ‘facte and c1rcum=tances cf a case. In
-yet another case, name]y/ that of Dr Amrit Lal DharSthal Jhankarzl\a >v.
-. State of Gu:]rat and anr.» also dec1ded by the Supreme Court on 3rd
September, 1997 reported in (1998) 8 SCC 767, the appellant, a medlcal"
officer was put, on probatlon for a perlod of 2 years on 10.9. 1970.
N_early 6 years later his .,serv1_ces were termmated, by the employer as
( the - service -rendered by the appellant were not found -to  be-
- _ 1

satlsfactory. The praposn'lon cf deemed conflrmatlon wos pleaded in

that case but was not accep ted by the Court. ho]dlng as follows:

. _"No~material has been produced before us tec shfow‘ that
~the appellant was c-onfvi'rmed after the coinpletion of
L probationary period or that there was any provision in-

e 9 / the - relevant rules applicable to his service which




conferred automatic'.confirmation cn c¢ompletion cf 2
veare probat:onary per1od.... We also de not have any
naterlal on record for comlng to 3 ccncluqlon that he

had been confirmed in. the poet elther by an expre

Aoroer or- by v1rtue of any rUle cr by any other prov1=10n

" of law." : ‘ ) .

the letter of appointment seemingly provjdeepfor a maximum period of 3
years of probation. However, no rule has been framed ;whjch would

conferﬂautomatic confirmation on the applioant on cémpletion cof the

aforesaid period of '3 Years.,Further~nmre the aforesaid stipulation_

mede -in the. letter cf eppointment aleo doee not in +urn prov:de that

the probat:on per:od cannot in- any case be extended beyond 3 years. In

this view of the motter aleo the apyﬂlcab111ty of the pm1nc1ple cf

deemed ccnflrmatlon weuld seem to be in doubt. -

3 ol »

respondents is the cne decided by the Supreme Court:on“15.1.2001 in

: KrishnadevaraYa Education Trust v. L.A.Bslakrishna, .2001 SOL Case No.

040 lhls deals w1th the Jssue cf st:gwa lo] vehemently pleaded by the

'learned counsel for the appllcant It would be useful to reproduce the

followung portlon "of the aforesald 3udgment:—

"5. There can be:no_manner of decubt that the employsr is
‘-entitled te engage ‘the services. of & person cn
prcbhation. Ddrjnq the period of probaﬁion} the

su1tab311ty of the recru1t/app01ntee hae to be qeen. If

\ hls services are not eatJefectcry which means thet. he is

/ il

| In the present case, according to the lesrned counsel,

to term1nate the services as a reason thereof- If'the:

12. A ;?ourterrelled upon by the learned couneel for 1'he :

not =u1table for the job, then the employer hae a r1ght‘
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- . termination duriné. . probat ionary 'period is w:ithout ‘any-

reascn, perhape cuch an order - would be eought to, be
"challenaed on the qround of bemo aertrary. Therefore,

normally serv1ces of an employee on probatlon woulo be

_termmated, when ‘he is found not to be su1table for the

_——--——_—-——.

]
\

- job for whlch he was engaged, W1thout assngnlng any -

reason. If the order on the face of 1t states that his

- S T "=erv1ces are be.mg termlnated because h1= performance is
o . not. satlefactory, the employer runs the rlsk of the ,‘
- all eoatlon beJng nade that the order itself caets a

[ 'stlgtra. We dec not =ay that =uch a 'contention will

.:éucc_eed. Normally, therefore-, 1t 1= preferred that the

| order itself dees no,t'l ment1on the reason why the
| i o= =

b qerv1ce°, are belng termlnated.

'6'. . If =uch an order ie challenged, the- employer will

'

_ . . have tc 1nd1cate the orounds on whlch the serv:lces of a

,\probatloner were*termlnated. _Mere fa\ct that _12 response

to the- challenge the employer states that the services-

' _v}ere not satisfactery would not ipso facto méan that the

‘gervices of the probatloner were béing terminat.ed"py'Way ‘

S - cof ;punishment-._ The prcbetioner is on test and if ,the_

_e'erv:i-cee:' are' ~found' not’ to 'bé eatie.‘factory, the en'ployer .

' has, in term: of the letter of appomtment, the rmht te .

o
‘termlnate the ='erv1ces." .

R 'Ihe-above de'c*ision makee it clesr that if in responee to

‘a challenge to the employer g order termlnatlnq the serv1ce= of a
~ i SR g 77 ¥, N

probatlonar, it is stateo that the termlnatlon Eﬂam occasioned due
- L s . . =

to the- erv:ce lbemg found eat1'=factory, cuch a stc.texrent ‘made on

.

behalf of the employer will not ipso -facto mean that the =erv:| ces of
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the progationar had been jterminated-'bg‘/ way of punlshment,' The .
appellate authorlty in the present case has no doubt brcuqhtforth the
various reasons which velghed with the respondents at the time of
taking the declsion, to terminate the applicent's services. The .

appellate authority has obviously came out with the aforesaid reasons

only in res ponse to a challenge made 1n the form of an appeal

preferrea agalnst the order of the app01nt1na authcrity. Thus,

accordJ{g to the learned counsel for the respondents, in view of what

the Supreme Court hao held in the above case, 1t will not be tenable
to argue that responoentslorder could be conszdered tc be an order

psssed by way of punlshment.

13.° ‘ From the pleadings on record,'we find that the applicant’

" had, ‘inter alia, levelled the charde of sexual harassment against the

respondent authorities. Nothing much and nothing convincing at all has

‘been said by the applicant in respect of this charge. What is

eignificant is that the same has not been pressed at all at the time
of final heering. We take it, therefore, that the aforesaid charge was

levelled as an afterthought and not with'any'amonntlcf'seriousness.

- 14, To sum up, we have, in this crder, held and concluded as
under:-
(i) ‘ The impugned order 20.4.2000 passed by the appointing

authority. is clearly an order simplicitor. The same
would, no dcoubt, merge in the crder dated 22.2.2001
passed by the appellate authority, butAthe merger of the
twe orders will 'hare limited implication. Only the
operative pmrtlons of the aforesald crders will nerge
‘and ini‘all other ‘respects the crder passed by the
,appellate autherity Qill be trested as a stand alone
order. The reasons advanced‘b§-the appellate authority

Cj in his aforesaid order are entirely his own and cannot
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cast a ehadow on the 1mpuoned order of the appcinting

t
auth01rty. The termlnatlcn order in questlon is thus no

stigmatic . Moreover, the allegation of malaf:de sought

to be ’levelled by advanclng “the plea of sexual

harassment, not ‘haVihg. been .pressed, is found to have

been made as an afterthoUght,_'withoUt- legs to stand on.

The. 'next 'plea :of deemed " confi'rmation pressed into

serv:ce on behalf of the aplecant also cannot  be

- sustained. Dharam Smgh's case (supra) 1tse1f derives.

_sustenarice from a spec1f1c and express rule prov.mg for

" a maximum perlod of probat:on. No suc-h prov1=10n has

been found to be in ex1,_stenc'e in the present case. There ’
is cons_iderable- force and merit in the respondents'- plea
that ]‘in , the - absence of an eXpress _provision in the

relevant s‘ervice rules,. recourse will' have to be made to

‘ 1-he admlnlstratlve/executlve 1nctruct10n= lssued by the

Government in order to fill in the qaps or to supplement

the eX1st1ng prov1s1ons with regard to probatlon. MHA s
OM  dated 15.4.1959 relled upcn by the respondents is

precrls_ely the adm1n1 strat 1ve/execut ive ;n_struct ions

which must be adh_ered to. for resolv;ng_ the issue raised

_in this OA. The 'res'pondents have correctly relied to the

same OM in the body of the ‘impugned ‘order dated

'20.4."2000'. An almost exactly similarly worded OM dated
16. 3\1973 wae relied upon 'in the case of an IPS officer

_dec1ded by the Supreme Cour" 1n State of Gu:]rat V.

A.C. Bhargava oemded on 26.8. 1987 (eupra) That being

- the - case;, the :_tmpugned _termmatlon order ,in Z;uestion

weuld seem to-have been passed well within the ‘maximum -

period of prcbatién of 4 yeers. Deemed confirmation
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cannot, in the circumstances, be inferr‘ed'in the instant

case. Moreover, as held by the Supreme Court in Daya Rall
g vmd CG M SBI Vs, BKM)SWCQ\A#,«L)@/

. Dayal case (supra), /\despite an express provision laying

‘down a maximum period - of probation,—in the peculiar‘

. circumstances of a particular case, it may nct be.

pessible to draw the inference of deemed confirmation -

fol]owing the principle held in Dharam Singh's ' case

( supra) Thirdly, even if. 1t is. assumed in the manner

vargued by the learned counsel - for the applicant that a.

maximum period of 3 year's has been laid. down as per the

relevant iconditions stipulated in. “the ‘letter of

. appointment,* there is no indication 'therein that the

seme cannct be extended further, come what mey. It will
be reasonsble- to presume, .therefore, t.hat_ the said

period can be extended even beyond 3 years. That be:mg

s0, insteed of (‘E,propositlcn of deemed confirmetion

rrepounded in Dharam Singh' s casé: ‘(supra) the’ ratio of

- SCC 831, w1ll fmd applica+1on. In other words, the

-
’ a > ' T
- B

Shamsher Singh. vs. State of Punjab reported 'in (1974) 2

vprobationary pericd will be- deemed to continue until the )

-

services are termlnated or else probationer is confirmed

_ by an express order passed by the competent authority.

15.

For all the ' reasons given by us in the preceding

paraoraph s, we fino nc mer:lt 1n the contentions raised by the learned

o counsel for the applicant. The OA is devoid of merit and is dlsmissed-

The parties will bear their cwn ‘costs.

@k~

(S A.T. RIZVI)

- Adm. Member

(S.K.AGARWAL)

Judl .Member
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