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,N THE CEN'ffiAL ADMINIS'IRATIVE 'IFIBUNAL, JAIPUR BENCH,. JAIPUR 

Da.te of order: 14 SepteiDber, 20_01 

OA No.l6l/200l 

YaiDini Chauhan D/o Shri N.L.Chauhan r/o l3,·Rishi Nagar, Extension I, 

Ujjain (Madhya Pradesh) last eiDployed as PET, JNV, Sirsa, Haryana • 

• • Applicant 

Versus 

1. Navooaya Vidyalaya SaiDiti through its Director, A-39, 

Kailash Colony,· New Delhi. 

2. Navodaya Vidyalaya Samiti, Jaipur Region through its 

I 

·. Deputy Director, A-12, Shastri Nagar, Jaipur 

• • Respondents 

Mr .• A'jay Rastogi, counsel for the applicant 
: 

Mr. V.S.Gurjar, counsel for the respondents 

CORAM,: 

Hon'ble Mr.S.K.Agarwal, Judicial MeiDber 

Hon'ble Mr.S.A.T.Rizvi, AdiDinistrative Member 

ORDER 

Per Hon'ble Mr. S.A.T.Rizvi, Administrative Member 

'Ihe services of the- applicant appointed as Physical 

. Education Teacher (PET) vide respondents' letter dated 13.1.1997 

(Ann.A2) by which she was placed on probation for a period of 2 years 

has been teriDinated by the re-spondents by their , order dated 20th 

April, 2000 (Ann.A9), more than 3 years after she- had assumed the 

charge of the post of PET on l. 2.-1997. The afore~aid order was taken 

in appeal without success. 'Ihe appellate authority has rejected the. 

applicant's prayer by his order of 22nd February, 2001 (Ann.Al). Both 

the orders aforesaid have been iiDpugned in the present OA. The prayer 

made is for· quashing and setting aside the afon?said orders and 

consequen~ly•·fg-e; reilis~ateiDent in. service on the post of PET (Ferrele). I. , . . . - . . . 
· The urther prayer IDade is that the respondents should be directed to 

. decl re the applicant confirJlled on the pest of PET (FeiDale) w~e.f. 

~/ 
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L2.2 00 on which.'date he had .completea 3 years of probation •. 

2 •. The main contentions. raised on behalf of the applicant 

-are firstly that the ordE>r _pas~ed by the respondent -authority 

tenrinating her services is stigiP.atic and, therE>fore, . could not have 
. I 

be.en· passed without giving an opportunity to the applicant to state 
. . . . . . . -0: lL """'"~~:J 6j- ::;:- . 

\her c;se., and secondly on thE> ground that follow~ngj the 1IDax1mum penod 

of pr?bation- of 3 years in this case, the applicant should be d~emed 

to h~ve been confirmed. The learned COUDSel appearing for the 
I 
I 

respondents has,-on the other hand, contended that the order passed by 

the appointing authority dated, 20th April, 2000 is wholly in order and 

cannot be termea as stagmatic. in character. He has also, contended; 

contrary to. what the applicant has subiDitted 
1 
that she need 1, to be 

./ \.. -

confirmed by a written order. passed after due. consideration _of h-er 

performance during the period of proqation, and in the absence of such 

an order, .the> applicant could not be take-n to have been confirmed. 

According tc hiiD,. there is _no ques.tion of deemed confirmation in the> · 

. presept case, inasiDUch as, the Navodaya Vidyaiaya SaiPiti. has not 
i -

framea any service rules laying down the maxiiDUm period of probation, 

whether of 2 years ~J-.3 years duration. 

. 3. 
I 
I 

We have heard the learned counsel at length and ·have· 

perused the mat~rial on record. 

4. i We find that the Jetter of appointment dated 13.1'.1997 
i 
I ' 

(Ari~-~2), insofar as_; the period of probation is concenred, lays down 
I 

as fopows:- . 

"You wi11 be on probation for a period of two. years from . 

the -date of appointment extendable. by another one year 

. ~\ at' the discretion of the coiPpetent authority. Failure to 

qj/ 
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complete the period, of prol5at-:i,on to the sat is fact ion- of 
\ 

· -the compet_ent · ~uthori ty · or ~ found unsi.li table for t h~ 

period during probation period, will render you liable-

to diecharge from. service at any' time without notice and 

without ~ssigning al'!y reasons thereto." 

In pursu~nce of . tne aforesaid stipulation rrade in the 
' - . 

letter of appointment 1 the respondents· have carefully assessed the 

- perfolance of :the, appHcant a:d haV:e thereafter passed --
04
). -~ 

1--/ . - . ' 
order:·. dated -6~4.99 (Ann.,A3) ·by Which the' ,periOd of applicant's 

. p~obabon ha~ been extended by' ?~e year. 'Ihe relevant paragraph taken·. 
I 
·, 

from the aforesaid order is reproduced below:- · 

f 
·i 

. ' 
! 
I· 

/ 

"Miss Yamini Chauhan, is· further, directed to show 

improvement in her performance during the extended 

· period of probcition. In· -case, she fails to do .so within 

-this period, her services are liable to be terminated as 
. . 

. per t~nrs and conditions of her app6intment." 

I. 

Frcm . tne extracts taken· from'' the appointment letter and· 

the order extenaing th~ _period _ofprdbrat_ion reprodu~ed above, we note 
' . . 

that the: applican~ was required to corrplete the· per.icd of probation' to 

.. 'the S'f3ti_f:faction of the_ competent authority, ana· on being found t.o be 
i .. . - . . - . -

unS'uttable for--the post duri.ng the peri~ of probation, she< was liable 

~o ., dis_charge~ from- the ser:ice· at ·any tim~ without notice ·a?d' 

withop( asS'igning. any reasorie therefor.. 'Ihe performance . of /the 

applibant . ;was auly assessee and. on finaing that .her performance-

. ·_required. to be improved, the pericd of proba~i;~~. wa~ext~naea by one . 

year ~o' 'enable her to register-~impi6vement in her performance. In- the 
. . 'I .•. - ... ' . 

orderl ex~endingo the. period of .h~r probati~n, it has been reiterated 
I :that n the event of her failure to register improveroent as above, her 

. / 

I .. 

\ 
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s~rvices wer~ liable to be terminated in accordance with the 

stipulat;i~ri ~~de in the letter of appointment. We also note that her 

PfrfcriPance, .before' the extension order· was pass~, was as~essed by 

t e DPC and 'not by an individual person and by· a concious decision, 

was allowed ·-more time by way ·of ·extension in the period of 

' 

p obation to sho:w improvement· in her -perform:mce. Her ·perforiPance 

r mained under close watch as expec~ea and the ·sa~~~e was assessed once 

a9ain by the DPC . which wet ·on l8/1_9th Ap'l-11, 2000: to consider her 

cfse. Proceedin9 on the.basif? of the recorr.rneri.dations IPade by the DPC, 

- tpe respondent author:Hy has- te:.;-winated. the applicant's services by 

hrs order dated, 20th April, 2000 (Ann.A9). The aforesaid order has 

~en passed by_ keeping in yiew the provisions contained in the 
I 

M~nistry of Home Affairs (MHA) OM No. 44/i/59-Estt (A) dated 15th · ! . . . "\ - . 

· Ai:-ril,_ -1959 and in due I • exercise of the powers conferred on the 

tpoOOent authcrity. 

I ,I 

. 5:~ 1
· A copy. of the MHA Is OM dated 15th . April I 1959 referred 

I t in the ,above paragra):ll has been roade available 't;, us by the learned 

cpunsel appearing on behalf of the respondents. _The subject w.atter of 
I . 

t~e aforesaid OM dated lSth Ap~il, 1959 is ."Probation on appointment". 
i . 

'I}le aforesaid OM, we fi~d, ·lays QOWn 10 general· principles for 

o~servance by the variou_s Ministries etc. Principle No. (viii) taken· 
f ~ 

·ftrom the aforesaid OM reads thus:-
! . 

! 

I . 

-~- -· 

"viii) While the normal probation way _certainly be 

extended in suH.able cases, ~t :is not· desirable that an 

·.employee should be ;kept on probation for 'years as 

happen~ed occasiona 11 y at !?resent. It is, th~refore, 

suggested that, save for exceptional reasons, probation-

should · not· be exte>nded for · more than a year and no ·. 

lJ employee should be kept _.on ·probation -for more than 

cj/--

c -- • --- ----- I ------- -
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double the normai period." 

As provideo i-n the letter· of appointment dateo 

13.1.1Q97, in the appli~ant's casE? the norll'Cll perioo of pro~tion is 2 

years Wh'ich can be extenoed by one year at the Cliscret ion of the 
.. I . n . . 

.J-· fj-\S,. ..-· 
competent authority. It wouloJseen, therefore~ _th~t in the applicant's. 

' ·J c:+f.,.:J.,.._,"-.,...cy ,:)· 
case a maximum period of probation has jbeen laio down and which is 3 

<Y\ . 

_years :in all. The aforesaid. provisi_on sferr.s from· the letter of 

apPoinJment ana not from- ~my specific provision made in any of the· 
. . \ . _.}. . ·• 

service ro-ule.s concerning probation. In .our view, therefore, it has to 

be seen· whether there are any rules _)!s such .which would govern the 
. I 

matter 'of probation or else reliance has. to be. pla.ced exclusively and 

wholly :·on the aforesaid stipulation made in the lett_er of appointment. 
: 

The parties in this·oA have admitted.that there are no rules as such 

in exietence, insofar as, the probation is concerned. According to the 
. ( 

1 earned counsel appearing on 'Qehal f of the applicant 1. in such an 

eventuality, it will be entirely in order . t_o place .reliance on the 

aforesaio stipulation maoe in the letter of appointment. on the other 

hahd, the learneo co~nsel for the respondents has stresseo that in the 

absence of forrrel rules on the. subject' . reliance .is inevitably 

required to be placed ,on the aorrdnistrative/executive .instructions, if 

any, issueo by th~ Government of Inoia. ·He has accoroi ngl y argueo tho't. 

since formal rules on the subject of probation Clo not seem to have 

been framed, it will be only proper to follow the principle No. (viii) 

reproouceo above. The MBA's OM elated _15th April,- 1959 is, according to 

' 
him, in the_ ne~ture, of aoministrative/executive instructions issueo by 

the- Government. of Inma and, · therefore, the aforesaid .principle 

extrC~c1;:eo therefrom is inoeeo required to. be followeo. In view of 

this, according to the learneo- counsel for the· respondents, . the 

n?spontflent authority has correctly relied _upon above mentioned 
I ' • • • ·--. 

· f"Incib_e in passing the impugned order doted 20th April, 2000. It is 
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' just as well acc~ing to him· that th~· respondent authority has made a 
I 

spedific-reference to the aforesaid MHA 1s OM oateo.l5th April, 1959 in 

the body of the afore1:1aio- impugned order of .20th April, 2000. 

In a nutshell, therefore, what comes out :is that while 

the respondents fino nothing wrong wHh the :iropugneo order dated 20th 

April, 2000, insofar as, passing of the said order after completion of· 

_3 years is concerned, the iearned_ counsel appearing fer· the applicant. 

has, on the other hand, laid great stress on his contention that in 

the absence of a oe~inite rule, the conditicn'incluoing the period of 

probation contained in _the letter of appointmentr will be conclusive . ,_ , c· -/ . . 
. ...-.~~ 

fori determining thEJ·que1:1tion raised in this OA. 'Ihus, in ether words, 
. . 

whBe the respondents have vehemently pleaded that the period . of 

probation could be E?xtended upto 4 years, be:ing double the normal 

period of -2 years, in pursuance of the MHA • s OM oat ed 15.4.1959, the 

learned counsel for the applicant has equaliy vehemently urged that it 

would be incorrect to follow the provisions made in the MHA 1 s 

aforesaid OM and that - the period of pro bat ion should be det erwi ned 

only in accordance with the aforement:idned stipulation made in the 

letter of appo:intment, i.e. the period of probation should be taken to 

be a maximum of 3 years and not morea~~ 

7~ Apart from the question of duration of pr-obation periOd, 

insofar as, the issue of stigma ·earlier raised is concerned, the 

respondents oo not f:ind any fault,. with the oroe>r dated 20th April, 

2000_ passed. by the_ ccrrpetent authority. The same is an order 

siwplicitor and does not assign any reason for the termination of the 

applicant•s services. The said order ·merely provioee that the 

· recoromendations made by the DPC alone have bee>n relied upon by the 

re$ponoent authority _at. the t:iroe of pas~irig of the order. 'Ihus, no 

I 
~e-sonl:l have been disclosed. The learned counsel appearing in support· 
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cCthe OA has, how~ver, proceroed to argue not so· much on the basis of, , 

·the aforesaid order of 20th April, 2000; but in the Iight cf_ what the 

appellate authodty has to say in the ordE-r passed by him on 22~2.2001 

(Ann~Al) ~ It wDl be useful to reproduce the relevant portion therefrorr 

in the following:.,-

"AND WHEREAS, the undersigned, after careful examination 

and . consideration of the evidences on 'record hae 

ebserved that the perforroance ·of Ms. ~ Yamini Chauhan 

during his service in JNVs was totally dissatisfactory 

and ·she hae not shewn any. improvement ·in her work and 
. ' 

attitude d~spite. the opportunity given to her by 

extending her probation pedod. Her · performance 

app"(aiscls · during the perj od of service de not speak 

positive. about her . terms of dedication of work, 

attitude., eense of ·responsibiLity and amenability to 

·discipline etc. I am- ·convinced ·that continuation of 

teachers. like Ms. Y.amini· Chauhan in service will 

certainly be de-trimental to the growth of residential 

institution like JNVe". 

According to the .learned counse-l for the applicant, the 

aforesaid extract taken frorr the" order passec by. the appellate 

.?!Uthority clearly shows' that the order terminating the services i e 

stigmatic in character ·and hae been passed as a measure of punishment. 

'Ihis ·col.Jld not have been done according to him wi~hout p~tt ing the 
I 

appli~ant to. notice and withcut following the prescribed procedures. 

No such' netic~ wae issu~ to the aprlicant, and, therefore, 'the order 

terroinating her services is bad in law. 'Ihe learned counsel appeadng 

for the respondents has, on the 
. I . . . 

4/c~~ta "ning whether ·termination 

other hand,_ asserted that for 

order .is stigmatic in character or 
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not · reliance should be ,placed-~ wholly on the order passed by the 

appofnting authority ;namely, the- Deputy Director., Navcd3ya Vicyalaya 

Samiti. As already stated: the order dated 20th;April, 2000 (Ann.A9) 
. - -' . . 

i_n question- is an. order _siroplicitor and it ie not at all JJOSSible to 

advl:mce the plea that by the said order -any stig1112 has- been -cast on 
-

th,e work and conduct of the' applicant~' 

8. We have carefully considered· both the questions raised 

by the learned ·counsel on either side. We will first deal with the 

issue of stigma raised by the learned counsel_ for the <ipplicant with a 

great deal of vehemence. It is true that the order dated 20th April, 

2000. passed _by the appointing _authority is an order siiT'plicitor. _we, 

are however required to see whether the . views _ e:xpressed by the 

app¢llate-- authority in the order passed by him in appeal on 22.2.2001-
I ' • 
I • 

can really amount to ca_sting of st igrra on t.he work and conduCt of the 

flPPlic;:ant sO as to enable her successfu_lly to challen9e the- impugned_ 

order. dated 20th April, 2000 ~y which her services have been 

terminated. On consioeration, we find that the appellate authority is 

- reg6ired to consider the various issues raised in the appeal and to 

pass a :t;eaeoneo. ana a spealdng order thereon. While passing such an 

crder, the appellate authority is, natura]_ly enough, bound to come- out 

with various- factors which rright have weighed with hjm in deciding the-

apr)eaL 'I'he. views, which an appellat€7 authority is thcts inevitabily 

_'bound to ,disclose in an order paesed in appeal, will be entirely those 

of 'the appellate- authority hiii'self. For any f;!Uch views. finding place 

in the appellate·order, the appointing authority canriot be blamed and,. 
' -

~n the circumstances, it will be futile to argue_ tha~ stigrra otherwise 

not found in the crder of the .appointing authority will appear to 'form· 

part of it i rrerely·. because the appellate authcrity has ·_chosen to 

express his own views .about the t~rmination .of the appijc_ant 's 

'· 
serfices. Moreover, from the re~evant stipulation IT'c-de in the letter 

kppointmeri;. as reprcducec in paragraph No.4 of-this order/ it woulC 
'~0~ 

. q; 
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appearithat the applicant had COI)~iously accepted the conoiton that on 

her wotk and conduct being found to be unsatisfactory and .on he>r being 

found to be unsuitable for the post, her service~ will be liable to be 

terrrdnated without assigning any reason aria at any time without 

notice. Having accepted the a.foresaio conoition, it is not open to the 

applicant, in our view, to c-rgue that the respondents have coJTllilittea a 

mistake by re-counting the reasons basea on Whichher performance was 

fc.una tc be unsaU sfactory in the oroer paseea by the appellate 

authority, thcU<;:Jh no reason at all has been assigned in the order 

passea by _the appointing authority consistently with the aforesaid 

stipulation reproduced in Paragraph · 4· above. Having acceptea a ve-ry­

specific condition about performance of dutiee to the satisfaction.of 

the responoent authorities,· the applicant shoula have been prepar:eo, 

in our vie-w, to know first hand as what has really gone wrong, insofar 

ae, hP.r work ·and conouct · are concerned, whjch ha_s led to the 

. termination of her services. 'Ihe appellate authority has, we fino, 

gone abput ·his job not only carefully, but has. been brutally honest 

about what he founa in· the record about the work and . conduct of the 

applicant. For good ana valid reasons, the appellate authority has, 

without wincing woras, pointed out the deficiencies 
. - noticed in 

performance of the appiicant. 'Ihis cannot mean, as already indicated, 

that the order passed by the appointing authority, is in any respect 

. • J r;~ . 
ano in any IPanner stigiPCtic in character. We are ·convinced that ;only 

\ . .. . . ' \ 

~ or:der to be 1 ooked into with a view to decioing the question of 

stigma is the order passed by the appointing authority. 'Ihe oroer 

passed by the appellate. authority which has only upheld the Dy. 

Dire~t6r 1 s· order cannot. form the basis for ·the determination of the 

aforesaid question of stigma. 'Ihe proposition that the original oroer 

of termination will stand merged in the appellate authority 1 s order 
. , , I 

and, thus viewed, stigma would-seem to have been cast on the work and 

. \\conoucl
1

. 

CJ/ . 
of the applicant by. whatever the appellate authority has had 

i 

... 
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to say in his order in regard to the work and conduct . of the 
. +- f;"ck~A..-O-fjlcti.-1~"~ (_~ )/ 
applicant, ~ are ':least :inclined to accept this view either. Merger of 

(\.. 

the two orders, as in this case, will have very limited fmplkotion. 

According to us, .the same implie>e merger of the operative.portions of 

the two order~, nothing roore and nothing less. Thus, the terw.ination 

order simpliciter of- the Dy. Director get~ merged in the appeollate 

authority's order upholding the same or reject:i,ng the appeal. The 
·I • . • • 

I 

issue of stigwa raised by the iearneod counsel for the applican~. is 

decided accordingly. 

9. -Insofar as the issue of perioo of probation is 

ccinceorned, the learned counsel appearing on be-half of theo applicant 

has in addition to what have been stated above, relied heavily ori a 
. I 

nuiPbef of decisions rendered by the Apex Court in this regard. 'Ihe 
I 

forembst among the> Apex Court's judgments cited by the learned counf'Eol 

is the one decided by the- Five Judgef' Constitution Bench ·on 2.1.1968 

. reported in AIR ] 9.68 SC 1210 
in the State of Punjab v. · Dharam SJ.nglit . We had occas1.on ~o go through 

the reolevant portion of the order passed by the> Supreme·court in the 

2foresaid ca.ee. We find that the earoe deals with a case in which the 

maximum period of probation had been laid dowri in the relevant service 

rules jtlself. The_ relevant rule quoted in the judgment, inter alia, 

providee "that the total period of probation including extensionf', if. 

any, snall not exceed three years". Thus, the Supreme Court in that 

case had considered a- very specific situation in which there~was no 
. . j..-,'J3.,L~;. 

·- m:mner of doubt about the period of probation •. A IPaxirourP;z hac been 

prescribed and the same had to be adhered to.· FinalJy I this is what 

the Sl'lpreme Court had held in that ca~e:-

"In the present case, Rule No. 6( 3) forbids eXtensicn 

of the period of probation beyond . three years. Where, as 

);n the preeent .case, the service rules f j x a certain 
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t;eriod of · tim.e beyond which the probationary pedod 

ded and an ernp_loyee- appointed or cannot be exten , 

p:-omoted to a post en probation is allowed to continue 

in . that post after co~pl ~tion of the maxi~ period of 

rrobat ion without an express order of confirmation, he 

cannot be deemed to continue in that poet as a 

p:-obationer by implication. 'Ihe reason is. that such an 

implication is negatived by the service rules forbiddin9 

extension of the probationary period the maximum period 

fixed · by it. in . such ;: c~ee, 

the inference that the employee allowed to continue in . 

the· pest on completion of the· rraximum , period of 

probation has been coQ.firmed in· the post by 

implicat-ion." 

In regard to cases where a maximum period of probation 

has. not been laid Clown, the . Supreme Court has, in the same ca.se, 

obs~rved as follows:-

I 
I 

I. 
. I 

"'Ihis court has consistently held that when a first· 

appointment or prorrotion is roade on probation for a 

specific period and ·the e>IPployee is allowed to continue 

in the post after the e-xpiry of the period wHhout any 

. specific order of confirmation, he should be deemed to 

continue in his post as a probat,i oner on,ly, in the 

absence of any. indication to the contrary in the 

original order of appointme-nt or promotion or the 

service rules. In such a case, an express· order of 

confirmation is necessary to give the employee a 

substantive right to the post, and from the were fact 

~hat he is allowed to continue in the post after expiry 
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cf the specified period of. probation. It is not possjble 

tQ hold that hE> ~houl a be .. deeweo to have bee-n 

ccnfjriJll?.d". 

·In the present case, the only. provision with regard to 

the period cf,probation is available in the letter_ of appointment. The 

same, we find, JI!€'rely provjdes that -the applicant woulo be on 

proba.t ion fer< 2. yE>ars extendable by ·another one year. It nowhere: lays 

do\\n that the period of probation cannot be exte:nded in any case 

beyond the total rericd of 3 years. Thus clearly enough, the relevant 

st ipul at: kn rede in 'thE> 1 E>tt er cf eppC'i n+-IPent c'loes net lc>y C!rwn ?. 

. ~ 
jn thip r-cnnf'~ti("'n 2 no this fact i::; adrr.ittoo by._ both eioes. In the 

circumstances, the only -r.our8e open ~o us ie to place reliance, in thE' 

rranner argued by the lE-arned ccuneel for the respondents 7 on the 

gene-ral administrative/executive i.nfitruction~ issued by.the Governrrent 
. . 

on rratte-r.s connected with· probation. In paragraph No.5 we hav€ 
. '- ' . 

reproduced- an extract froiP MHA' s OM catro 15th April, 1959 wM ch 

provides that eave. for exceptional reason~, probation should not be 

extended for more than a ye-ar and no E>ITlployee s-hould be- kept on 

probation for more than double the normal period. A similarly worced 
J.. ~-l~t;.. 

16.3.73 ~reeds provision incorporated i.n MHA's inst.ruct.icne oated 

thue:-

"(H) It is not desirable that a rn6mber of the ~ervke 

should be- kept on probation for years as hapPEns 

occasionally at present. Save for. e}{cepti.onal reasons, 

the period. of prcboti~n . s-hould not, . therefore, be 

extended by more than one yec>r and no wember of . the-

service should, by convention, -be kept on probation fer 

· IPOre than double the normal period i.e. four years. 

~ccordingly,_a proboticner, who does net corrplete the 

I. 

I 

' 
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probationer 1 e final examination· within a peri~ of four 

. ye-ars, shoulo . ordinarily be- dischargeo froiD the 

service-." · -

was relieo upon in the State of Gujrat v._ A.C.Bhargava and ore. 

~dedded by the Suprei:ne Court on 26.8~1987; (1~87) 4 SCC 482 in the 

case of an IPS . offiCer. The IPS officer in quest ion was appointed on 

p~obation on ~.7.1969 and was diecharged by an order dated 9.4.74. The' 

said IPS pr:obaticmer 1 s service Wa.s ·thus . terroinated a· li ttl~ more then 

s· yeare after he was put on probation. 'Ihe relevant rule provided a 

two years 1 peri~d {Ji·~~-t~; ~ssibility . . I 

of exteris:lon with no waximuJTI . 
!-._ 

limit prescribed undE>r the rules~ In the circumstances, based- on the 

aforesaid inetnictions dated. 16.3.1973 issued by the MHA, the 

provisi_on. of a neximurri period of 4 ye:ars (double the- normal period) 

was inferred and put_to use by the Supre:me Court which held that the 

rreximuin period of 4 ·years having been exceeded without the 1_ IPS 

probationer being confirweo, he woulCI beo d~med !=-C . ha\re been 

1-, 
confirmed. Lite-ral1y -interpreted, the aforesaid pro"lnon layf! dcwn. . ) . 

that save . for· exceptional · reasons . no eroployee/ should be· kept en 
• • J • 

probation for a. period more than dcuble the normal pE·riod. In the 
- ; . . ' ~ . . . 

pr~sent case, the- normal period of- probation stipulated in the letter 

of appointme~t i~ two yeoars · and, therefor,e, having regard to .the 

aforesaid provision, the: applicai'lt 1s probation can be extended by the 

' responde-nts upto . 4 years in all. This. :l.s pred:ee~y what the 

· respcndents_ had cone albeit by nece-ssary iiPJ?J ica:ti~n l~. having ·regard 

to' the OM oa~ed. '15.4.1959. 'Ihey have correctly placed reliance on the 

afcreS8l d preViSiOn and heVe 1 in the ~Venti paSSed OrderS terminating 

the Eervices ·of the · applic~nt in tlie fourth year_ of her probation,· 
. . . 

after first extending the period by one year. The iwpugned order dated 
·l· . 

20th April:, 2000 ~' in these circumstanc-es, having ~ been passe"d 
I 

within the overa.ll limit 0f 4 yeare lc:dd Clown .in thE> -aforesaid 
'. 

~ovisioh,j no faUlt can be f~nd with the same in the light cf the 

~--- ·-------- ----1 - ---··· --------
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principle propoun~ed by the Supreme Court in State of Punjab v. Dharcm 

Singh (supra). 

10. After arguing_ on the basis of. the. judgment in State of 

Punjab v. Dhararn Singh· (supra') i the learned counsel for the· applicant 

proceeded tb. . place> reliance oh State of Guja:rat · v. Akhilesh c. 

Bhargava and crs. decided on 26th August, 1987, (1987) 4 sec 482; Daya 

,'Ram Dayal v-. State of_ r-lP·and·anr. decided on 28th Augus1=:, 1997, (1997) 

7 sec 443 and several other judgments rendered by :the· Supreme Court, 

much to the same effect. 

ll. 'Ihe le~rhed couns_el appearing on behalf of the 

respondente in his turn placed· reliance on a nurrber of · judglnent.s 

render k?Y the Supreme Court ·on tne question of probation. He has alsO 

relied en State _of Punjab v. Dharam Singh (supra) on wh~ch relian!=e 

has been placed by the lear:ned 'counsel for the applica~t ·as weli. 
J' • • 

Refer:ring· to Daya Rain- Dayal v. State of M.P. qnd anr. (:::urrc) decided 

by the Supreme C9urt en 28th Au~st, 1997, the learn~ counsel has . 

emphatically argued that presumption of deemed conf~rrriation her:ein 

nef>d not apply in cases in which a special prcvi'sion ~or continuaticn 

of probatich even beyond the maximum perico of 3 years has' been -rr..ade 

in the rules. While laying down the aforesaid· principle, the Supreme 

-l kt:L··"' 
Court has in the sajd case 1as follows:-

. ,f\ ' . 

- 'Ihe decision of the Constitution Bench in State of 

Punjab v. Dharai:n Singtt was accepted. by the seven-Judge 

Bench in Samsher Singh v. State of Punjab. However·, it 

was distjnguished .on account- of a further specjal 

provision in the relevant rules applicable . in Samsher 

Singh case. The rule there. provi_decl for an jnitial 

. \ P=riod cf 2 years of probatio'n and for a fur:ther period 

~/. 

- ---~- --------- ________ . ...c...-• 
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. of one year as th~ - maximum. One of the 

officers; Ishwar Chana- Agarwal i~ that case 

com~leted the initial period of 2 years en 

11.11.1967 ·and -the maximum on '11.11..19-68, and 
- . 

after compl~tion of total 3 years his services 

were t.erwinated en )5.12.1969. But. e::till Dharam 

Singh case was not applied because the Rules 

contc-ined ~ sp~ci~ provision for continuation 

of the . probation even beyons;t the maximum of 3 

Thus from the above, we fi~d that even though a maximum 

period· of probat_ion roay have- been_ laid down :in a particular caee, the 
' i . . _-

presumptio~~deemed confirmation may yet not apply in t.he peculiar 

saJI'e question the learned circurostan~es cf the . case. · On the very 
?' ~'-'~~- ;;v­

C!lSo referred ,to the judgroent,z by t~e copnsel for the respondents has 

Suprewe Court· on; 24.9.97 in 1.!'4 Ch:ief General Manager, State Bank of 

India and anr. v. Bi joy Kumar Mishra reported . i_n AIR 1997· sc 3981. In 

the said case a IPaxirruro period of 3 years o{ probation wcs laid down 

in the relevant rules,,. but ti1~ ser'!ices cf f.he. probationer· \o.'l?re 

terminatE'd nearly 8 ye~rs after he Was ·appointed. 'It1t? High Court hao 

in that case applied the theory of deemed conf:i :t:lllat:i on by following 

- ~he Supreme Court judgment in Dharam Singh's dase (supra) • 'I'he, ·same 

was, however, set-aside in the aforesaid judgment having regard to the 

peculiar :facts and _circumstances of the case. 'Ihe. relevant extractct 

t(:lken frow the aforesaid judgment. rea.ds as under:-
1 

·' 

' ' 

. "It· :is obvious. that. the decision in Dharam Singh (AIR 

. 1968 sc 1210) have no . application jn a case wh~re an 

ernpl0yee was absent' from duty frcm a date mifch prior _to 

~he expiry ·of the ·maximum ·period of .probation· and 
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remained· ab~ent e-ven thereafter for ._a long time. Th~re ~ 

. ' 
. ' - , 

·- _foundation for the argument of oeemed confirmation and 

reliance-on Dharam Singh is not existent". 

convictic;m, 

"\ 

'Ihe aforesaid juogment also brings home once again the 
J.l':a~-v 

which we ~ share_ that e-xpiry of the maximum period of 

:Probation laid down in the rule~ or-i~_the letter:of appointment need 

net in all case~ lead to the- presumption of_deemed confirmation. Much 

aej;,ends on the merits and the ·facts and d rcmt'Etances of a caEe. In 

yet another case
7
narnelyl that of Dr. Amrit Lal Dhars~bhai Jhankaria v. 

State of Gujrat and anr. also decided by the Supreme Court on 3rd 

September, 1997 ~eported in (~998) 8 ~CC-767, the appellant, a medic~ 

officer was put on probation for a period of 2 years on 10.9.1~70. 

Nearly 6 years· later hh>~ serviceE were temninate>d, by _the employer as 

• I 

the ·service rendered by 
: lhe apP,ellant were not found to be-

satisfactory. ·The prOtposition of _deemed confirmation was pleaded in 

that case_but was not accepted by the CQ';lrt hclding_as follows: 

. "No · material has been produced· before us to sh9w · that 

·the appellant was confirmed after the completion of 

Pr-obationary period or that there was any provision · in · 

the - -relevant· rules _ apPlicable· to hiE service which 

. ' 

- ---------------· '--------~-
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conferred automatic confirmation on completion cf 2 

years probationary period •••• · We also de not have any 

Iraterial on record for coming to. a conclusion that he 

ha.d been confirmed in the post either by an express 

. order or ·by virtue of any rule or. by any other provision 

of law.·" 

i · In the present case, . according to the learned counsel, 

the letter of appointroent seemingly prm.dde-s,.for a maximUID per1.oo of 3 

....___.,_ years of p'l:-obation. However, . no rule has been fraroed -Which would 

confer automatic confirroation on the applicant on coropletion of the 

afores.:dd period of ·3 years •. Further-more the. aforesaid stipulation 

roade -in the letter of appo] ntroent also does not in turn provid~ that 

the probati0n peri~d cannot in any case be extended qeyond 3-years. Ih 

this view of the IP.atter aleo the appl:lcability of the principle cf 

deemeo ccnfirroation wculd se€iro to be in doubf. 

,J.· 0~.:10 ,.. 

12. 'A fourth j reliea upon by the learneo counsel for the 

respondents is the one decided by the Supreme Court: on· 15.1.2001 in 

Krishnadevaraya Educat-ion Trust v. L.A.Balakrishna, . 2001 SOL Case No. 

040. 'Ihis deals wi:th the_ issue of stigma so vehemently pleaded by the 
\ .--· . 

~ learned counsel for the applicant. It ~ould be useful to reprOduce the 

following portion.of th~ aforesaid jucgrr.ent:-

"5. 'Ihere can be no manner of doubt that the> employer is 

·entitled to e-ngage the> services. of a person on 

probation. During the peri co of probation~ the 

suitability of the recruit/appointee·has to be seen. If 

his services are not satisfactory which means that· h~ ie 

suitable for the- job, then the eroployer has a right 

terminate the services a:=. a reason thereof. If · the · 

., 

-· ---------· ---
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. I . 
termination dt;~ring .· prqbat ionary period.· is w1 thout any 
. . . 

reason,. ·perhaps such: an order. would be sought. to: be 

1 

•• challenged On the:. ground Of be~ng arbitrary • ·'Therefore/ 

i 
I' 

.I. 

I 

! 
I 

.. I 

. '' . . ./ . . . ' 

norroally · services of ~n employee on probation would ·be· 

. terininat~, ~en 'he is~ founo" not tc be suitable fer the 

.. job for .wh:lch·, he ~. engagE?O, without assigning any 
I . . 

\. -- ' 

services are being termi'nated· because his_ performance is 

not sat isfc::i.c::tory, the employer · runs the · d sk . of the 

allegation· .being irede that . the ·or~er itself casts a 

stigrr.a. We de ·riot say that.· such a· ·contention. will 

· eucce1=d. Ncrrrelly, therefore; it .. is prefE>rred. that the-

order itself does not wention the -reason Why the 
i. 

'services are being terfi!inated. 
-· 

6. ' If E:uch an ·order is challengedi the employer ~will 
/ 

have to indicate the grounds ·on which the ser-Vices of a 

.. probationer were~ terminated. Mere fa.ct that in response 

to the· challenge the eroployer states· that th~ serv:lces. 

were not satisfactory ·would· not ipso facto roea.n that the -----. ' - --- --··-· -·- -- -·-
·services of the probationer were he~ng terminated-by. 'Way 
. - -.- . . --.- . - --

. of punishir.ent.. 'Ihe probetioner is on test· and if thl 
- . • I -

• I 

service~ are· .found not' to be satisfactory, the err.ployer . . . . . . ' .. 

· haE:, _in_ t~rms of the letter .cf. appointment, the right to 

·terminate the ser:vices." 

\ . 

· · 'Ihe. above de-cision wakes it clear that if in_ response to 

a challel1ge to the employer's _order terminating the services. of a 
' - ·w tll'?--o .v 

probati OJlar ,, it i.s, ·stated that . the ·termim3t ion ~ ,occasioned due 
. I .J.-'.lt.AYt') - '· . .J:...':-:--- -=-- . . 

to the fer~i,cej bejng· {curia satisfac~ory, su:h a ·statement· wa-de on 

~lf Of the e,nployer will not ipso .factc n~n that the servkes of 

I· 

- ·--~~---------,--------· -----.. -------------- -- .. ------------



I 
I 

-I 

I 

I 
: 19 : 

the proJationar had been :terminated by way of punishment. - 'Ihe 

appellat1 authority .in the· p~esent case has no doubt brcughtforth the 

various reasons which weighed with the respondents at the time of 

taking the decision to terroinate the applicant's services. 'Ihe 
I 

appellate authority has obviously came out with the a.foresaid reasons 

only in, response to· a challenge rrade in the form of an appeal 
I 
I 
I 

preferred against the order of the appointing authority. 'Ihus,-

accor~i~ ~0 the learned counsel fer the respondents, in view of what 

,, the Supreme Court had- held in the above case, it will not be tenable 

to argue that respondents-' order coul<J be coneidered tc be an order 

rassed by way of punishroen~. 

13. FroiD the pleadings on record, we find that the applicant' 

had, inter alia, levelled the charge of sexual harassroent against the 

respondent authorities. Nothing much and nothing convin~ing at all has 

-been said by the applicant in respect of thfs _charge. What is 

·signifjcant is that the same has not been pressed at all at the: time 

of final hearing. We take it, therefore, that the aforesaid charge was 

levelled as an afterthought a~d not with any amount of seriousness. 

14. 

under:-

(i) 

To sum up, we have, in this order, held ana concluded as 

'Ihe impugned order 20.4.2000 passed by- the appointing 

c>uthority is clearly an order sjmplicitor. The same 

lht)Uld' no doubt, merge in the order dated 22·. 2. 2001 

passed by the appellate authority, but the merger of the 

two ()rders will have limited implicatjon. Only the 

operative portions of the aforesaid orders will werge 

and in all other -r~spects _ the crder passed by the 

appellate authority will be treated as a stand alene 

oroer. The reasons advanced by -the appellate authority 

J;in 
his aforesaid/order are entirely his own and cannot 
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cast a 
. \ - - t-h · · -1· mpuqned order ·of the appointing shadow_ on e _ 

,- atithoirty. The terml·nation order l_'n qtiestion is thus· not 

stj,gmatic • Moreover 1 the allegation of rralafide _sought 

to be levelled bY advancing the plea of sexual 

harassment 1 not . having been pressed 1 is found to have 

been made as an afterthought 1 without legs to stand on.-

The next plea of deemed confirmation pressed into 

/ 

service. on behalf of the applicant' also cannot be 

sustained~ Dharam Sil'_lgh' s ca.se (supra) itself deriveB-
d· 

sustenance from ~· specific· and express rule_ provi"ng for 

a maximum period of probation. No such provision has 

been ;found to be in_ existence in the pres~nt case. 'Ihere 

is considerable ~orce and merit in the respondents'- plee 

that J. in the absence of an express provision in the 

relevant SerViCe.· ruleS 1 re~OUrSe Will haVe tO be made tO 

the administrative/executive instructions issued_ by the 
- ) 

Government in order to_ fill in the gaps or to supPlement 

the ·existing provisions with regard to -probation. MHA 's 

OM. dated 15.4~1959 relied upon by the respondents is 

prec,isely the · administratiye/executi~e instructions 

which must be adhereCl to. for resol v~ng the :l.ssue ra.lsed 

.in this bA. The re~ponde~ts have correctly reli~ to ~he 

same OM in -the body of the 'iwpugned order dated 

20.4~2000~ An: almost exactly similarly worded OM dated 

16.3.1_973 was _relied upon in the ·case of an IPS officer 

_ decided _ by the_- Supreme Court· in 
-

Stat eo of Gujrat v. 

A.C.Bhargava aecidec( on 26.8.1987 (supra) • That being 

- the · case 1 the impugrted termination order ,in question 

would seem t'o- have been pa_ssed well within the maxiimJil' 

)~riod 

~~-

of probation of 4 years._ Deemed confirmation 
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cannot, in. the circumstances, be inferred in the instant 

case. Moreover" as held by the Supreme ~curt in Daya Ram 
' Jy ~cl c ~ t-1

7 
s Bl Vi; B k Misoo.-C~~,~:-)ay . 

case> (supra) , J desp1 te · an expr_ess provJ e1on lay1ng 

down a maximum period ·of probation, -in the peculiar 

drcumstances of a particular' caee, · it may net be . 

possible to draw the inference o{ deemed confirmation 

fell c;>wing the principle held in Pharam Singh's case 

·(supra). Thirdly,. even if.it is assumedJin the mariner 

;jl argued by the learned counsel · for the applicant that a . 
. ) 

~-,._. 

15 •. 

maximum j:>eriod of 3 years has been laid down as per the 

relev~nt · conditions stipulated in . the letter of 

appd ntment,' there is no indication · th~rein that the 

SaiD€ cannot be extended further:_, come what .roay. It will 

be reasonable· to pr~sUme, therefore, that. Ehe said 
i 

i y;:erioo can be extended even beyond 3 years. That· beihg 

so, inetteed cf {t_propositicn of deemed confirrraUon 

p:-cpounded in Dharam Singh's c.aee • (supra) the ratio of 

Shamsher Singh. vs. State of PUnjab reported in (1974) 2 

· SC<; 831, will find application. In qther words, the 

probationary perica will be. deemed to continue· until the 

services are terminated or else probat"ioner is confirmed 

by an express order passed by the competent authority. 

For all the reasons given by us in th~ preceding 

paragraghs, we find no merit in the contentions raised by the learned 

counsel tfor the applicant. The OA fs devoid of merit and is dismissed· 

•' 

'Ihe parties will bear their own costs • 

. < S.A. T .~,IZVI) 
r 

· Adni. Member 
i' 

,--~--~-

( S.K.AGARWAL) 

Judl.Member 


