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r_e_p __ -1Jo_y_M_r_·;_s_~_.D_ ..• _·s_h_a_D_.n_a ______ Advocate for the fetitiooer (s) 
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M.ohc:l. M 
S/o Shr 
R/o H­
G- Sche 
Jaipur. 

Central Administrative Tribunal 
Jaipur Bench : Jaipur 

Original Application No-. 143/2001 

so an, 
.Abdul Subhan 
8, Azad Marg,_ 

e 
ApP licant. 

(lo) 
\ ' 
~-

rep. by.iv1r. S;D. Shanna : Counsel for the applicant. 

-verses-

l. Union of India through 
Secretary, Ministry of 
Ext- mal Affairs, 
GoveITiment of India 
Ne11 Delhi• 

2. Passport Officer, 
Passport Office, 
La kothi, 
Un· versi ty Nlarg, 
Tork Road, 
Ja· pur ( Rajasthan ) , 

3. Su erintendent ( Administration & Inquiry ) 
officer 

Pa sport Office, 
SB 107 (B) 
Un· vers ity Marg, 
To k Road, 

11r J a P'-l r ( H.aj a st h an ) 

4. Sm • R.G. Djas, 
th then Passport Officer, 
iflr sently First-_ Secretary Cultural 
Ho se No. 120,qb~ondi Residential Area 
Dh ka ( Bangaladesh) 

5. Ce tral Passport Officer, 
Pa iala House, 
Ne rv Delhi. 

Bhanwar· Bagri 

:_ Respondents. 

Counse 1 for the respondents. 
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CORAM.: The Hon 1 b le Mr. Justice G .L .Gupta, Vice Chairman 

The Hon'ble Mr~· A.P. Nagrath, Administrative Ntember 

Date of the Order: i. \o ·CJ ·v 

Per Mr Justise_ G_J,-L Gu12ta 1 

O:EDER 

l. The case has got chequered history~( 

2. The applicant was engaged as casual worker 

in 1989,in the office of the Passport Officer, 

Jaipu • It is stated that he work~~ in the said 
.-,. .... ·~ 

office in different periods till 16.-11.95. Ten 

Casual v\brkmen including the applicant were not 

regularised and therefore they filed. O,A. No~: 83/93 

claiming regularisation in Group 1 1DJ1 • The said 

O.A s dispos~d .of vide order dated c8~"'5~95, whereby 

the r spondents were directed to consider the case 

for r gularisation in accordance with the Scheme 

(Anne • A.6) thereinr~: Since action was not taken 

res pond en ts, the app li cant and others filed 

pt .Petition No~: 164/95, which came to be 

dismi sed vide order dated 17~~11. 2000) 

ii) When the Contempt Petition No~' 164/95 was 

pendi g, the services of the applicant were terminated 

vide rder dated 17. ll.95(fonnex. ·A•2). The applicant 

the said order of termination by filing 

O.A. o~ 586/95 which was disposed of vide order 

dated (W•'5.98 ( Annex A.3) directing the respondents 

to is ue show cause notice to the applicant ~iving 

opportunity as to why he should not be 

-

in view of the report of the Superintendent 

The respondents were further directed 

~.' -~~ .. 
~ " . , 

------1---·-· ·---·--- ·---- ---·. --
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to pas appropriate order for the period falling between 

the dai..e of disengagement and the date of issuance of 

show cause notice within a period of two months~~! 

Therea.L ter, the respondents issued show cause 

notice Annex. A.4 to the applicant on 29°[1.98. The 

appli ant filed reply on 6. 3:~98 to the show cause 

notice. 

(iii) Gh 3:·12.98, the respondents issued another 

show 
I-' ause no~i-ce calling upon him as to viny he should 

•kept off 1 the duty·~' The applicant filed reply 

to th said show cause notice on s-~'12.'98. The 

compe ent authority appointed an Enquiry Officer 

( res ondent No~' 3} to hold an inquiry into the 

matte vide order dated 16;'12;'98; The apP licar:it filed 

O.A. o. 49/99, challenging the notice dated 3·.112~198 

In th said O.A. notices v11ere issued to the respondents 

on 281(1. 99. The applicant was taken on duty vide 

order 1 dated 9~,2~i99 and the apPlicant joined duty 

on 15 ;2. 99. The said O.A. was disposed of on 

22.1~,..·001• directing the respondents to conclude 

the p nding inquiry within a period of two months·~i 

(iv) There after notice was sexved on the 

appli ant along'with a copy of the Inquiry Report 

on 15 2.2001. The applicant filed O.A. No. 86/2001 

chall nging the inquiry. Notices 1/'18re directed 

to be issued to the respondents on 23. 2. 2001, 

and 

able by 5.3.2001." HO\r.ever, on 1.3.2001 order 

A.l was issued by the respondents holding that 

levelled against the applicant were 

and he was not entitled to-be re-engaged 

was not entitled to wagies from the date of 
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previo s (~engagement till the date of issuance of 

show c use notice to him~' The applicant chose to 

withdr w o.A. No. 86/2001 on 15_.3;2001 with liberty 

to fil fresh O.A. 

on 

Thereafter, the instant O.A has been filed 

~~2001, ·challenging the order dated l.3~'2001 

• A~'l) on the grounds that the order is 

without jurisdiction, against principles ,of 

justice and it suffers f ram administrative 

cy and adminj_strative bias. It is averred 

'T e respondents had no authority to issue show 

cause otice to the aPplicant or to hold an enquiry 

ag ains 1... him on fresh grounds!';·! 

3. In the reply, the respondents have 

oppose the apPlication stating that the aµplication 

is not maintainable because the applicant has not 

approached this Tribunal with clean hands and he is 

guilt of playing fraud. It is further averred that 

the respondents have concluded the enquiry as per 

the o ers of this Tribunal dated 22;'1~·12001 in o.A 

No. with;Ln the stipulated period. It is 

state that the applicant has been found guilty 

of in 'ulging into undesirable activity, unworthy 

of a asual employee. It is also averred that the 

appli ant has been agitating the same issue in 

succe sive OAs and the application should be rejected 

on th· s ground alone~-· It is further stated that 

ltfie a plicant was afforded ample opportunity to 

defen himself and thereafter the order impugned 

in thj s O.A has been passed on the bas is of the 

mater· al on record collected during the course of 

It is pointed out that the Contempt Petition 

~-----------~!---.-- .. -----------· 
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No. l 4/95 pref_erred by the applicant was dismissed 

by th·s Tribunal vide o.rtler dated 17-::11~2000.~ It 

is al o pointed out that the applicant had filed 

an af idavit of Smt. Marriyamma before the investigating 

offic r, but the said M.ariyamma did not appear before 

the i vestigating officer to substantiate the facts 

state in the affidavit~1 

4. The applicant has filed rejoinder stating 

.---:'\.. \~!'l1at l~he .Police has filed Final Report in the case 

registered against him and therefore there is no 

basis for saying that the applicant was involved 

in an act alleged in the FI~ 

5. Reply to the rejoinder has been filed 

by the respondents reiterating the facts stated 

in the reply·;~ 

We have heard the learned counsel for 

the arties and perused the various documents 

placed on record;l 

7 ~' The contention of the learned counsel 

for he applicant can be summarised as fol lows: 

(i) Principles of ~tural justice have not 

been follovved while holding l:t_he inquiry against the 

app i· cant.; He relied on. tl!e dase of State Bank of 

Pati la and others vs. S.K. Shanna ( AIR 1996 SC 1669 ) • 

(ii) The enquiry was initiated on account of 

bias against the applicant and the respondents are 

guil y of obstinacy;' He cited the case;of R.anjit 
v 

r VS~' Union of India ( AIR 1987 SC 2386 ) ; 

.~· 
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State of West Ben al vs_. Shivananda Pathak and others 

( AIR 1998 SC 2050 ) 

(iii) The Criminal Court has already acquitted 

the a plicant and the ref ore the Disciplinary proceedings 

be continued against him.· In this connection 

ied on the case of ~pt~: -M.; -Paul_ Anthony -vs ~i 

Bhara Gold l111ines and anothe:r ( 1999 sec· (L&S) 810 ) . 

(iv) Even in the matter of domestic enquiry 

there should be convincing evidence against the 

delincuent employee and the charges cannot be held 

to be proved on sunnises; He cited the case of 

Nand ·shore Prasad vs. State of Bihar and others 

(AIR 978 SC 1277 ) 

s. 01 the other hand, the lean-1ed counsel 

for t e respondents contended that the applicant was 

casual labour and no enquiry whatsoever was 

requi ed to be held against him. His contention was 

that he applicant was not holding any civil post 

erefore p_rote ction of Article 3110 of the 

tution of India is not available to him and the 

CCS(O A) Rules, 1965 are.also not applicable in the 

enqui y held against him;· His -further contention · 

at there is no evidence of malafides or 

bias gainst the respondents and only vague allegations 

have een made in this regard. :Pointing out that the 

appli ant was afforded ample opportunity to defend 

himse f and there was material on record to substantiate 

the c arges, it was canvassed that the scope of judicial 

revie in such matters is· very limited and Court 

cann o be justified in interfering with the <adliT)iistrative 
. '----

order vk1ich is based on material on record~1 . () r· -------­
-~ ,~~ 
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9. We have given the matter our thoughtful 

consid ration•· 

10. It is noticed that the show cause notice 

was issued by the respondents pursuant to the directions 

given y this Tribunal in its order dated 18.'5'~98 in 

o.A. No.· 586/95. The applicant filed reply to the 

said shmv cause notice;· Thereafter the respondents 

again issued show cause notice on 3.12i98 and the 

applicant filed reply to the said show cause notice 

also. The competent authority after holding an 

enqui has held vide order dated l.·3~i200l(Anne x. A.1) 

applicant is not entitled to be re-engaged 

is also not entitled to wages f~om the date 

of ious disengagement till the date of issu'amce·. 
--·_.r 

of the show cause notice:. 

11. It is evident that the applicant.had 

submitted hi·s reply to the show cause notice~· The 
Annex A;il 

order{has been passed after ~onsidering the reply and 

the ma e rial on re co rd ~1 In such ci rcrumstan ces it 

cannot be said that the principles of natural justice 

have been violated•' 

Needless to state that the applicant was 

not holding civil post a_nd there fore protection of Art~1 

311 of the Constitution of India was not available 

to him. The provisions of CCS(CCA) Rules· vi.ere also 

not apolicable for the enquiry conducted by the 

compet nt authority.': 
/7 ~ ____-·~ ,-"Y/ 

-----------
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( . / v 
The Supreme Court in the case of Himanshu 

Kuma:i;:, Vid arthi and others vs. State of Bihar. and o.tJi2rE._ 

(1997 (76) ELR 237 ) held that a daily wager has 

no(J r ght to hold a post and his disengagement 

canno be construed as retrenchment under ·the 

Indus rial Disputes Act, 1947•;' 

This Tribunal in the case of fil1ajni ___ Rag1_ 

Meena vs~ Union of India ( O.A. No~' 506/99 decided 

on .16~ilQ;:200l) has held that casual labourer has no 

righ to a particular post as he is neither a 

temporary government servant nor a permanent government 

serva t and therefore the protection of Art;.' 311 

of tl e Constitution of India is not avail ab le to 

reli 

the 

a ci 

was 

In the case of Nand Kishore. Prasad (supra) 

on by the learned counsel for the applicant 

laid dovvn that disciplinary proceedings 

domestic tribunal are of a quasi judicial 

cter the ref ore, the minimum requirement of. 

of natural justice should be followed; 

was the case of an employee who was holding 

post. The applicant, as already stated 

ot holding a civil post; 
I . 

In the case of State Bamk of iPatiala 
--,.~-....... =-.. ...... .......,, 

and ,-tJl~p;_vs_~ S.K. Shanna (supra) their Lordships 

of tl e Supreme Court observed at para 31 of the 

repo t that \II/here the inquiry is not governed by 

/regulations/statutory provisions, the only 

r -----
fl" €.2v~ -----------~----·---

/'\) ~' 
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oblig ti on is to observe principles of natural justice. 

It wa further observed that the Court should mak.e . 

a dis inction between a total violation of principles 

of na ural jus~ice and violation of (£.De face.[of the 

said i.-e.; a distinction must be dravvn between 

1 no o portunity 1 and 'no adequate opportunity' and 

if it found that opportunity was not given then 

only order could be held as void and nullity~1 

Howev r, if it is found that adequate opportunity 

was ,·n t given then the Tribunal is required to 

see ether in the totallity of the circumstances, 

· the d linquent employee did or did not have fair 

unity of hearing and ensure that there is 

no faLlure of justic~~ 

------. . 

~12!'1 ~ In this connection one of the contention 
'---~~-

of th learned counsel for the applicant was that 

It 

it 

spondents have erred when they is sued the 

show cause notice by including some more 

of mis-donduct. The contention is mis-conceived. 

be pointed out that in the o rx:le r dated 18 ~·5 .i98 
that 

directed/ a show cause notice be issued to the -
him opportunity as to v.Jny he 

shoul not be disengaged in view of the O report 

of 

to 

Superintendent of Police; In the show cause 

dated 29~q;i93 the applicant was asked to show 

as to why he· should not be disengaged in view 

report of the Superin.tendent. of Police fumished 

off ice of the res por:idents also a copy of the 

Re port in the matte r~i 

J fl --~------
/fl~ ~J'~ 
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In the second show cause notice of 3_.12. 98 

also same mis-conduct was referred to; Of rC:ourse ....... 

some etails were given. It cannot be accepted 

that he respondents included new items. of. mi~- conduct 

in th second show cause notice dated 3.1 12.198~' (Annex.· A~6) 

' 
~I3~i It is not understood as to how the . ____ . .> 

inqui y is vitiated be.cause of the alleged obstinacy 

of th respondents. The.re is no question of obstinacy,() 

in th instant case. The order of disengagement was 

chall nged by way of O.A. No. 586/95. That order 

was q ashed on~_'tQ.eground that principles of natural 

j us ti e had not been followed. The respondents 

there fter have passed the order Annex. A•'l after 

fol lo iling the principles of natural justice'~' 

True it isJ -Che respondents had taken 

s,tfle a plicant on duty vide order dated 9;;'2;99 _ 

after the applicant filed O.A. No;;' 49/99, challenging 

the n tice dated. 3.-'12.98 and notices were directed 

to be is sued by this T ribunal:;1 But on that ground 

it ca not be ·said that the respondents are guilty 

of ob tinacy:~! The impugned order has been passed 

after holding an enquiry~' 

The case of State .££_!\est Bengal vs·•i. 

Shiva an~..l!.~b.a.!s__ar~ 21.h_ers~ ( supra) relied on by 

Mr. S arma does not help the applicant. That was 

the c se, where their Lordships noticed that though 

the d · re ct.ions given by a Judge in Writ feti ti on 

had b en over ruled in appeal, yet the sane Judge 
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sitting in a subsequent proceeding between the same 

parties restated the directions given by him in 

earlie case; The,i'r Lordships observed that it was 
'J 

exhibi ~ve of his bias in his ovn favour to satisfy 

On 

judicial obstinacy~': The above 

were made in(y_~? different context.-, 

of the above observations it cannot 

be f ou- d that the respondents are guilty of 

obs tin cy, Y./nen they have. passed the order Annex. A~ l 

diseng ging the applicant~; 

In the case o'f Ranji t Thakur vs. Unj._on of 

India n§ othe~- (supra) it 

vvhich was the result of the 

was he id that a judgement 
~ 11-v" 

bias Lwant of impartiality 

is a n llity and the trial " coram non judice "· 

Howaver in the instant case it is not borne out 

that he applicant has been disengaged because of 

biasn Simply because the app lie ant along with 

other had earlier filed O.A. No. 83/93 for regularisation 

and h had also filed Contempt Petition No; 164/95 

(whid was later dismissed) it cannot be said that 

the o er of disengagement has been passed because 

of bi sness. 

The order impugned in this O.A is a reasoned 

order and cannot be quashed on the alleged biasness·~1 

, G"le of the contentions of the learned 
(\ 

cou,!}ls 1 for the applicant :..vas that the criminal 

court has acquitted the applicant and therefore . 
,, ........ -..... --~ 

~ ............. .,. 
---·"M<J'-........... 

~"'· ... 
- ,,/ I 

/ 

/~----/~ 
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\...._,,....... ...... 

discip inary proceedings could not be continued against 

him. t may be pointed out that FIR No.- 169/96 

was lo ged by Shri .P .c. Dias Superintendent of 

Passpo t Off ice on the basis of the report given 

by one Smt. Mariyamma Kunj ;· Of course in th.at 

matter, the police has given Final Report, but 

es not mean that the ·applicant has been 

ed by the Criminal Court~· There is no such 

legal position that if the co9nisance is not taken. 

by th Criminal Gou rt, disciplinary enquiry cannot 

be he d against a delinquent employee for misconduct~1 

In the case of ~apt_. rvl.!-!~ An_thonx_~ vs.: 

Bhara· Gold Mines ( supra ) relied on by Mr. Sha:ona 

it wa observed that Criminal proceedings and the 

Dis ci, linary proceedings are different in nature 

and t1 ey can be continued simultaneously. It was 

laid 0\1141 where both proceedings are based on the 

same et of facts, disciplinary proceedings may 

not b sustainable ;1 

The Apex Court in the· case of Senior 

Super ntendent ..<?.f__.E_ost Off ices _,_'[_S. A. Gopalan 

( 199 LAB I.e. 234 ), has observed that Criminal 

proce dings and ~isciplinary proceedings can go 

side y side and on the bas is of the acquittal 

in th Criminal case the disciplinary proceedings 

can no be· concluded.' The relevant observations 

appearing at para 6 of the report are re-produced 

~.···. ,. - -
........ 
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11 The nature and scope of the cri_min.al 
case are very diffe:i:-ent from toosj:!-g~f'a 
departmental disciplinary proce

1
edings··:......· 

and the order of ac;quit tal, therefore, 
cannot conclude the departmental proceedings~' 
This is so because in a criminal case 
the cha~ge has to be proved by the standard 
of proo·;f) beyond reasonable doubt while 
in departmental proceedings the standard 
of proof for proving the charge _is 
preponde ranee of prob ab li ties:·· 11 

The a, plicant was a daily wager. He has made himself 

µnrel ·able by his conduct.· The respondents cannot 

be co pelled to keep the applicant in\:) engagement 

.\'\Jhen he respondents have lost confidence in him. 

It is found that principles of natural 

justi e have been follov..ed and thereafter the 

app li ant has been disengaged. In our opinion 

the a plicant cannot successfully assail the order 

of di engage..-nent .Annex. A~;l. 

Howe var, the impugned order cannot be 

on the point of 'no work no pay. 1 The 

Tribu al vide order dated 18'~5.,98, ha~]quashed· 

the order of disengagement dated 17-~' 11. 95 holding 

that he order was not sustainable in the eye of law~' 

The effect of the order is that the applicant shall 

be deemed to continue as· dai l.y wager till the date 

of issuance of the show cause notice. The date 

of show cause notice is 3. 12. 98. The applicant 
-

was e-engaged on :J_§~~2~i99 and he. continued to be 

the order dated l.3.2001;;' 

here cannot be any valid justification for 

not 
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from t e date of first disengagement i.e.- 17·;;11~:95 till 

the da e of finalisation of the enquiry and the 

order ated i·~·3. 2001~( The applicant, if did not 

work f r certain period it was due to the order of 

the respondents 11\hich was later on quashed by this 

Tribunal. It is obvious that the app1-icant was prevented 

thems lves. It is noticed that even after the qu.ashing 

of th order of the disengagement, the applicant was not 

re-en aged and the re-engagement was ordered only after 
i'.I 

s pondents received notices in O.A. No.; 49/99. 

In se circumstances, the aPplicant is entitled 

to ge the entire wages for. theC.hD:t;~_~egnun!__-pe_r~_t?rtl~ 

17~ Conseq~ntly,. the O.A is allowed in part. 

The r spondents are .directed to pay the wages to the 

aht from the date of first disengagement i.e~1 
. 

17~'11. 95 till 1~~3.:'2001.' The payment of wages if any, 

alrea y made to the applicant for the above period 

may be deducted from 1 the arrears to be paid to him.' 

This exercise be completed within a period of two 

mont s from the date. of communication of this order.,~ 

18. 

j sv ~' 

No ord2r as to costs·•' 

. ~~~ 
( A9\P. Nagiath ) 

dministrative(J Member 
( .G.L .Gupta ) . 
Vice Chairman·•l 


