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CORAM: | The Hon'ble Mr, Justice G,L.,Gupta, Vice Chalmman

The Hon'ble Mr, A.P. Nagrath, Administraiive Member

Date of the Orders 1. to C )

Per Mr, Justice G.L, Gupta,

OIDER

The case has got cheQUered histoxry,!

(i) The applicant was engaged as casual worker

in Jung 1989,in the office of the Passport Officer,

Jaipur, It is stated that he worked) in the said

office| in different periods till 16,111,955, Ten

Casual| Workmen including the applicant were not

regularised and therefore they filed O,A, No, 83/93

claiming regularisation in Group ‘D', The said

O.A wags disposed of vide order daied<3835;955 whereby

the respondents were directed to consider the case

for regularisation in accordance with the Scheme

(Annex. A,6) therein? Since action was not taken

by the respondents, the applicant and others filed

Contenmpt Petition Noj 164/95, which came to be

dismidsed vide order dated 17;11.2000.

(ii) When the Contempt Petition Noy 164/95 was

pending, the services of the applicant were temminated

vide order dated 17,11,95(&nnex, £&,2). The applicant

challenged the said order of temmination by filing

0.A, No. 586/95 which was disposed of vide oxder

dated

les.,98 ( Annex A,3) directihg the respondents

to issue show cause notice to the applicant @iving

him an opportunity as to why he should not be

disen

jaged in view of the report of the Superintendent

of Police, The respondents were further directed

~
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o pass appropriate order for the period falling between

the date of disengagement and the date of issuance of

show clause notice within a period of two monthsi

Thereaf ter, the respondents issued show cause

notice| Annex. A.4 to the applicant on 29y7.98. The

applicdant filed reply on 6,8,98 to the show cause

noticel,

(iii) Gn 3,12,98, the respondents issued another

show dause nétice calling upon him as to why he should

not be tkept off' the duty., The applicant filed reply

to the said show cause notice on 8.12,98, The

competent authority appointed an Enquiry Officer

( respondent No; 3) to hold an indquiry into the

matte

1 vide order dated 16;12798, The applicant filed

0,A. No, 49/99, challenging the notice dated 3,12.,98

In the said O,A, notices were issued to the respondents

on 28

order
on 15
22,1y

41,99, The applicant was taken on duty vide
dated 9,2;)99 and the applicant joined duty

2,99, The said 0,A, was disposed of on

2001, directing the respondents to conclude

the pending inquiry within a period of two monthsy

(iv) Thercafter notice was served on the

applig¢ant along with a copy of the Inquiry Report

on 15
chall
to be

42.2001. The applicant filed O,A, No, 86/2001
enging the inquiry. Notices were directed

issuad to the respondents on 23,2,2001,

retumable by 5.3.2001, However, on 1.3,2001 order

Anne x

- A,1 was issued by the respondents holding that

the chiarges levelled against the applicant were

established and he was not entitled to-be re-engaged

and that he was not entitled to wages from the date of

-
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previous{disengagement till the date of issuance of

=l

show cause notice to him, The applicant chose to
withdraw O.A. No., 86/2001 on 15,3,2001 with liberty
to file fresh O,A,

(v) Thereafter, the instant O,A has been filed
on 29.8,2001, challenging the order dated 1,3,2001

( Annex. A,;l) on the grounds that the order is
illegal, without jurisdiction, against principles of
natural justice and it suffers from administrative
obstinecy and administrative bias, It is averred
that the respondents had no autﬁority'to issue show
cause notice to the applicant or to hold an enquiry

against him on fresh groundsf

3. In the reply, the respondents have
opposed the application stating that the application
is notl maintainable because the applicant has not
approached this Tribunal with clean hands and he is
guilty of playing fraud, It is further averred that
the respondents have concluded the enduiry as per
the oxders of this Tribunal déted 22 #172001 in O,A
No, 49/99, within the stipulated period. It is
stated that the applicant has been found guilty

of indulging into undesiraple activity, unworthy

of a casual employee, It is also averred that the
applicant has been agitating the same issue in
successive OAs and the application should be rejected
on this ground aloné: t is further stated that
ffhe applicant was afforded ample opportunity +o

de fend himself and thereafter the order impugned

in this O.A has been passed on the basis of the
material on record collected during the course of

inquiryy It is pointed out that the Contempt Petition
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. No. 164/95 preferred by the applicant was dismissed

by thils Tribunal vide oxder dated 17%111,2000, It

is also pointed out that the applicant had filed

an affidavit of Smt. Merriyamma before the investigating
officer, but the said Mariyamma did not appear before
the investigating officer to substantiate the facts

stated in the affidavity

4, The applicant has filed rejoinder stating
(that the Police has filed Final Report in the case |
regisLered against him and therefore theré is no
basis|for saying that the applicant was involved

in any act alleged in the FIRg

5. Reply to the rejoinder has been filed
by the respondents reiterating the facts stated

in thle replysy

6, We have heard the leamed counsel for
the parties and perused the various documents

placed on record:

74 The contention of the learned counsel
for the applicant can be summarised as follows:

(i) Principles of(@btural justice have not
been |followed while holding (the inéuiry against the

app licant, He relied on the dase of State Bank of

Patiala and others vs. S.,K. Shamma ( ALR 1996 SC 1669 ).

(ii) The enduiry was initiated on account of
bias |against the applicant and the respondents are

guilty of obstinacy; He cited the casejof Ranjit

Thakur vsy Union of India ( AIR 1987 SC 2386 );

et
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of West Bengal vs, Shivananda Pathak and others

( AIR

1998 SC 2050 )

(1ii) The Criminal Court has already acquitted

the applicant and therefore the Disciplinary proceedings

could

not be continued against him, In this connection

. he relied on the case of Capt:ﬁMs~Paul~Anthony-vs£

Bharat Gold Mines and another ( 1999 SCC (L&S) 810 ).

there

(iv) Even in the matter of domestic enquiry

|should be convincing evidence against the

delinduent employee and the charges cannot be held

to be

proved on sumises, He cited the case of

Nand Kishore Prasad vs, State of Bihar and others

(AIR 1978 SC 1277 )

8.

(n the other hand, the leamed counsel

for the respondents contended that the applicant was

only, a casual labour and no enquiry whatsoever was

required to be held against him, His contention was

that the applicent was not holding any civil poet

and therefore protection of Article Sllﬂ of the

Constitution of India is not available to him and the

CCS(GCA) Rules, 1965 are also not applicable in the

enquiry held against himy; His further contention:

was that there is no evidence of malafides or

bias against the respondents and only vague allegations

have been made in this‘regard. Pointing out that the

appli
himse]

the cf

cant was afforded ample opportunity to defend
£ and there was material on record to substantiate

rarges, it was canvassed that the scope of judicial

revie& in such matters is very limited and Court

cannon

order

>

t be justified in interfering with the @dmipistrative

which is based on material on record;

(=
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We have given the matter our thoughtful

iy

considerationyg

10,

was 1is

Tt is noticed that the show cause notice

sued by the respondents pursuant to the directions

given by this Tribunal in its order dated 18,5,98 in

0.A, N
said s
again
applic
also,
enquin
that (g
and he
of pre

of the

11,
submit
. Ann‘
orderz
the ma

cannot

have b

not ho
311 of
to him
not ap

compat

b @g o

o, 586/95. The applicant filed reply to the

how cause notice; Thereafter the respondents
issued show cause notice on 3,12;98 and the

ant filed reply tb the said show cause notice

The co@petent authority.after holding an

y, has held vide order dated 1,3,200l(Annex. A1)
Fe applicant is not entitled to be re-engaged

is also not entitled to wages from the date
vious disengagement till the date of issuamce

show cause notice,n

It is evident that the applicant had

ted his reply to the show cause notice, The

ex Ayl

has been passed after(éonsidering the reply and
terial on record, In such cireumstances it

be said that the principles of natural justice

cen violatedy

Needless to state that the applicant was
lding civil post and therefore protection of Art;
the Constitution of India was not available

. The provisions of CCS(CCA) Rules were also
plicable for the enquiry conducted by the

ent authority,

//;7
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The Supreme Court in the case of g;génshu

Kumar|Vidyarthi and others vs, State of Bihar and others

(1997| (76) ELR 237 ) held that a daily wager has

noi}right to hold a post and his disengagement

cannot be construed as retrenchment under -the

Industrial Disputes Act, 1947

TN
N

This Tribunal in the case of Bhajni Ram

Meenal vs, Union of India ( O,A, Noj 506/99 decided

on 16,110,2001) has held that casual labourer has no

right to a particular post as he is neither a

temporary govermment sexvant nor a permanent govermment

servapt and therefore the protection of Art, 311

of the Constitution of India is not available to

himd

/““147

In the case of Nand Kishore Prasad (supra)

relied on by the learned counsel for the applicant

it was laid down that disciplinary proceedings

before domeatic tribunal are of a quasi judicial

chargcter therefore, the minimum requirement of

the yules of natural justice should be followed,

That

was the case of an employee who was holding

a ¢ivil post, The applicant, as already stated

was 1ot holding a civil post,

In the case of State Bamk of Patiala

and_gthers vs; S.K, Shama (supra) their Lordships

le Supreme Court observed at para 3L of the

report that where the inquiry is not govemed by

rules/regulations/statutory provisions, the only
. e on

"”w."

e

. g\/ ”/’/‘f‘,ﬂ,
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obligation is. to observe principles of natural justice.

It was further obsezved that the Court should make

a distinction between a total violation of principles

of natural justice and violation of(ﬁi& facefof the

said rule, i,e, a distinction must be drawn between

tno opportunity! and 'no adequate opportunity'! and

if it

is found that opportunity was not given then

only the order could be held as void and nullity/

However, if it is found that adequate opportunity

was ‘not given then the Tribunal is required to

see whether in the totallity of the circwnsfances,'

"the d

oppor

~

no ta

>l inquent employee did or did not have fair
tunity of hearing and ensure that there is

Llure of justicey

In this connection one of the contention

of the learned counsel for the applicant was that

the
';econ
items
It ma
it wa
appli
shoul
of th
notic
cause
of th
to th

Final

N

> spondents have erred when they issued the

d show cause notice by including some m&re

of mis-dondﬁct. The contention is mis-conceived,
vy be pointed out that in the order dated 18,5,98

5 directe§22tshow causeé notice be issued to the
cant to give him opportunity as to why he

d not be disengaged in view of the(D report

e Superintendent of Police, In the show cause

e dated 297,98 the applicant was asked to show
as to why he-should not be disengaged in view

e report of the Superintendent of Police furnished
2 office of the respondents also a copy of the

Report in the mattery

L
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In the second show cause notice of 3,12,93
also the same mis-conduct was referred to, Of (gburse
some details were given, It cannot be accepted

that the respondents included new items of mis-conduct

in the second show cause notice dated 3,12,08, (Annex, A,6)

(133 It is not understood as to how the

inquiry is vitiated because of tﬁe alleged obstinacy

of the respondents, There is no dquestion of obstinacy
in the instant case, The order of disengagaﬁént was
challenged by way of Q,A.‘No, 586/95, That order

was quashed onitheground that principles of natural
justice had not been followed, The respondents
thereafter have passed the order Annex, A;l after

following the principles of natural justicey

True it is,the respondents had taken

iiﬁe applicant on duty vide order dated 9:2,99

after| the applicant filed O.A, Noi 49/99, challenging
the notice dated 3,12,98 and notices were directed

to be|issued by this Tribunalj But on thet ground

it camnot be said that the respondents are guilty

of obstinacy, The impugned order has been passed

after|holding an endquiry.

The case of State -of West Bengal vsy'.

Shivananda Pathak and others ( supra) relied on by

Mr. Sharma does not help the applicant, That was
the case, where their Lorxdships noticed that though
the directions given by a Judge in Writ Petition

had been over ruled in appeal, yet the same Judge
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sitting| in a subsedquent proceeding between the s ame
carties| restated the directions given by him in
earlier case, Their Lordships observed that it was
exhibitive of his bias in his own favour to satisfy
his egojistice judicial'obstinacyi The‘above
observadtions were made inﬂg§§§:?different context,
On the |[basis of the above observations it cannot

be found thatAthe réspondents are guilty of

obstinacy, when they have passed the order Annex, A,l

'diseng%ging the applicanty

In the case of Ranjit Thakur vs, Union of

India and others (supra) it was held that a judgement
T
which was the result of the biaslzant of impartiality

is a nullity and the trial "™ coram non judice ¥,

Howevelr in the instant case it is not bome out

that the applicant has been disengaged because of
biasness, Simply because the applicant along with

others had earlier filed O,A, No, 83/93 for regularisation
and he had also filed Contempt Petition No, 164/95

(which was later dismissed) it cannot be said that

the order of disengagement has been passed because

of biasness.

< The order impugned in this O,A is a reasoned

order| and cannot be duashed on the alleged biasnessy

W .ne of the contentions of the learned
counseél for the applicant was that the criminal

court| has acquitted the applicant and therefore

e
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disciplinary proceedings could not be continued against

him. It may b2 pointed out that FIR No, 169/96
was logdged by Shri P,C, Das Superintendent of

Passpoprt Office on the basis of the report given

by one| Smt. Mariyamma Kunj; Of course in that

matter, the police has given Final Report, but

| that dpes not mean that the applicant has been

acquitted by the Criminal Court, There is no such

legal |position that if the coynisance is not taken

by the Criminal Court, disciplinary enduiry cannot

be held against a delinquent employee for misconduct)

In the case of Capt, M. Paul Anthony vsg

Bharat Gold Mines ( supra } relied on by Mr. Shama

it was observed that Criminal proceedings and %he
Disciplinary proceedings are different-in naturé
and they can be conéinued simultaneously. It was
laid down where both proceedings are based on the
same set of facts, disciplinary proceedings may

not be sustainabley

Superintendent of Post Offices, vs, A, Gopalan

{ 1999 LAB I,C, 234 ), has observed that Criminal
procegdings and RBisciplinary proceedings can go
side by side and on the basis of the acquittal
in the Criminal case the disciplinary proceedings
cannot be- concluded., The relevent observations
appearing at para 6 of the report are re—produced

hereu

d

The Apex Court in the case of Senior
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" The nature and scope of the cLunlnal
case are very different from those of a
departmental 01501p11ncry proceedlnGS"
and the order of acquittal, therefore,
cannot conclude the deoartmontal proceedlngs.
" This is so because in a criminal case
' the charge has to be proved by the standard
of proof] beyond reasonable doubt while
in departmental oroceedlngs the standard
of proof for proving the charge is
preponderance of probablitiesy w

The applicant was a daily wager, He has made himself
unreliable by his conduct. The respondents cannot
be compelled to keep the applicant im@ engagement

) N
B when the respondents have lost confidence in him.

{::E It is found that principles of natural
justice have been followed and thereafter the
applicant has been disengaged, In our opinion
the applicant cannot successfully asséil_the order

of disengagement Annex, A;l,

T

16 Howe ver, the impugned order cannot be
< 'sustafined on the point of 'no work no pay. ! The
~ Tribﬁnal vide order dated 1875,98, hé%EQUashed'
| the‘order of disengagement dated 17711,95 holding
that fthe order was not sustainable in the eye of lawy
| The efffect of the order is that the applicant shall
be deemed to continue as daily wager till the date
of islsuance of the show cause notice, The date
of shiow cause notice is 3,12,98, The applicant
was pe-engaged onki§§2399»and he continued to be

engaged till the oxder dated 1,3.2001y

i;:“) There cannot be any valid justification for

not giving wages to the applicant for the period

3 ™"

e
o
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the date of first disengagement i,e, 17#11,95 till

the date of finalisation of the endguiry and the

order dated 1,3.20013 The applicant, if did not

work

for certain period it was due to the order of

the rejspondents which was later on dquashed by this

Tribunlal, It is obvious that the applicant was prevented

from

doing his work by the act of the respondents,

themselves, It is noticed that even after the dquashing

of the orxder of the disengagement, the applicaﬁt was not

re-engaged and the re_eﬁgagement was ordered only after

In th

the rjspondents re ceived notices in O,A, No. 49/99.

se circumstances, the applicant is entitled

to get the entire wages for the( Interregnum periods

17;

Conseqgnéntly, the O,A is allowed in part,

The respondents are directed to pay the wages to the

applicant from the date of first disengagement i.e.

17311,95 till 13302001, The payment of wages if anv,

already made to the applicant for the above period

may be deducted from the arrears to be paid to him,

This

exercise be completed within a period of two

monthls from the date. of communication of this ordexry .

18,

jsvy

No order as to costsy

( A;P, Nagrath ) ( G.L.Gupta )’
\dministrative ) Member Vice Chaiman;




