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" "OA Na. 120/2001

IN.THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR

'
i
\

DACL I

l. .

.Pritc

Permsnent.waytInspector

' '_Coachlng Depot Offlcer,

“TII, Road No 2, Ganpatl N

" Date of- order.SJLF'Auqust, 2001

m Slngh s/o Shr1 Banqa11 Mal at present;work1ng cn the post of

Grade—I 1n the off1ce of D. E T S., Bandikui,

'.

r/o'Plot“No; 43,‘Bal‘Mandlr Colony, Bajar1a, ‘Sawai- Madhopur.
| - I : Versuq ‘. ' .
l. ‘UnlonA of lndla through the General Manager, Western
| 'Rallway, Churchgate, Mumba:. . - |
2. ,,D?V1510931“:3311W3Y Manager, Western. Railway,..Jaipur
. 3:Dlvisionilqaipur;. .A’ |
3. . - .sr.. oivisional Engineer‘,(HQ) (Establishment ), Western
{ z _nBailway{ Jaipor:":ﬁ ‘
. ? : .'ﬂ S lf .. 'Respondents
- OA Nq.‘lél/zoél' L
S.K‘;rlvastaya's/orShri_A.V,SriVastava at nresent working on the post
of ?ermanent Way"Inspecfor Grade—I,iWestern Rallway, Jhunjhunu r/o E-
' 3A,fFailW%y Quarter,fRaleay Colony, Jhunjhunu. e
- Versus ,' -
‘1. zﬁnion. of India through ’the General Manager, Western
| | Railway,-Churchgate, Mumba1.
'g. Dlvisional ‘Rallway 4Manager, Western RaiIWay, Jaipﬁr
- Division, Jaipnr.» |
3lf St. Divisidnal Engineer (HQ) '(Estab]ishment),»-Western
Railway, Jeipur B |
o | e Respondents
A Nq.202/2000 , -
:15unilfKumarVSinha s/o Shri Nag Narain Prasad ar presenrhworking on‘tne
post of Sect1on Eng1nee1 (Carriage and ngoﬁk in the office of tne

Western Ra1lway, Jalpﬁr r/o Q No. D—3, Type—
agar Rallway Colony, Jalpur.

1..App11cant ot

ey




" Versus

1. . * * “Unicn . of India through the General Manager, Western

R
i

Railway, Churchgate, Mumbai.

2. ? a :Divﬁsional Ra1lway Manager, Wgétern nRailway, Jaipur
1/' ' D1v1a10n, Jaqur.-
;,3..' CVII - S D1v1=1cnal Mechanncal Englneer, Western dRai]uay,n
S o ,-"Qdaipur D1v1e10n, Jaqur | | |
4-1:\, _ ““-fShrJ Chandra Bhan Kumbhwanl, qectJon Engineer (C&W) 0O/o0.
: 'the C0ach1ng Depot Off1cer, Western Ra11way, Jaipur
| By A'A__;.lShri Ram Karan“qharma, Section Engjneer (C&W) O/c the
N | Coach:ng Depot Ofcher, Weatern RaJJway, Ja1pur
6.- ' h;tfah.thl Sanjay Gupta, Section Eng:neer (CaW), O/o COBChin

.Depot Offlcer, Western Railway, JaipurA'
| | i .. Respondents

'AVMr. P, V Calla, couneel fcr the aplecant=

Mr.B.K. Sharma ' ]. counqel for the reepondentq
e L o ciE
Mr‘. S.S. Haean 1 o | ;o

Mr. Manlsh Bhandar1 ]

_ CORAM: |
. Hon!ble.Mr.A.K,Miahra, Judicial Merber
. Hanfble.Mr.A;P;Nagrath,}Administratﬁve Member @
DR
, Per_Hontble Mr. A.P.Nagrath, Administrative Member

Th1< batch of OAs is be:ng deCJded through thJs cammnen
~'Aorder as essentlally the controver y 1nvclved Jn these three cases -is
'_sinular in all the cases. The appllcants have attemptaﬂ to derlve

qupport from the order of Hon'ble the Supreme Court in R.C.Srivastava
Ve Unlon of Ind1a and Anr. - in C1v1l Appeal No 37322 of 1995 arising
.cut of SLP (C) 9866 of 1993 dec1ded -on 3 ll 1995 “The three
'appllcant= had been off1c1at1ng on ad—hoc ba51= in he grade and‘post
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ufcr'vhichheub

“they having be

3. . r

dJecretlon ql'
»wr:tten test

_ Artisane agair

.allocatJng mar]

could nct find

not have been

the caee of R

reconsider thelr -cases to. incorporate thelr namec. in the panel of

successful cendidates.

final Gisposa

for admission

diecussion, w

respectite stcnd wathqble eupport by Mr. Shiv. KumarxmxmemxwaﬁuMabhur

whe Voluntari

S : 3 : : : o
sequentlyfthe,se]ec%ione\were held but’the applicents

thelr names 1n the final pane1<'TheirAgrievance is that

S

fa:led in the llqht of the 1udgment of the Apex Court in
N : ____ .

C.arlvastava. They eek dlrectJone te the respondent= to

» 2 o . These ‘three applications. were taken up together for

l}tthough the OA Nos.120/2001 end 121/2001 were listed

cnly and- th1r6 OAINo. 202/2000 was, of course, - listed

Sor final hear:ng. The ccntroverey Jnvclved generated & ‘lively

lth both eldee adva%c1ng arguments in =upport of their

ly as=1=ted the Coth from the side cf the applicants

: reinforcingA the qtand taken by the learned counsel Mr.P.V.Calla

whereaq learned cbuncel for the lreepondentq Mr. ManJeﬁ Bhandar1, Mr.

B.K.Sharma an
U.D.Sharma in
cases decided
dheir respecti

passed by Hon

case cf Jaswe

No.864/92 dec

QUashed thefs

in regard to

that any disg

that-procedure

¢ Mr S.S.Hasan found active voluntary sUpport from Mr.
favcur of the regpondents. Both'the gides cited the
by Jalpur and chhpur Benchec .cf the CAT to buttresq

ve lJne of argumentq apart frcm 1nterpret1nq the orders

ble the Supreme ccurt Jn‘R.C.Srlvastava s .case.

E
1
|

/
|

nt Sharma and or54 vt Union of- India 2nd ors. in OA

ided ‘on 22.9.94 by which the Tribunal had questioned the

Jen'to_the Selection Committee in allocating marks for

L L . : sqq ; .
and’v1va—voce examlnatlon for filling up vacancies of

he’ matter befcre us It is not the case of ‘the appﬂ:cantt

as per Para 219 of InGJan Rallway Eetabllchment Manual
. JURTRE— '}

e e e
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|
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en called for the vﬂva—vcce after the wr1tten test could -

The learned counsellfor the applicants referred to the

1st 256 quota. neantlfor =erv1ng staff and by theJr order

2 id panel We do not f1nd any relevance o% the cald case

retlon ‘has  been used by the Selection Commnttee in -

ks for viva-voce and wrltten test. It is not in dlapute _

Ve
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- for | . : o
/ short, IREM) has been followed.

f4. , 'Thezother case cited-by'the learned counsel appearing on

behalf of the applicants is.V N Sharma v. Union of India and ors; in -

o/

“OA Ne. 455/1996 dec1ded by the Jalpur Bench on 12. 3 1998, on review of

the orders earller pessed on 28 1. 1997. In the order in rev1ew, the»

jlmpllcatlons of' Para_ 2.2- of Record Note c1rcu1ated vide Rallway

: Board?' letter ' .( )1—75 PMI/264 dated 25.1. 1976 had  been

extenslvely' dellberated upon and 1t was’ held that the respondents

would nct be justlfled in declar1ng the appllcant as falled and not‘

e11g1ble for Jnclus1on in the selectlon panel for the post. of CTI in -

grade Rs. 2000—3200, on the ground that the aplecant had faJled to

secure the m1n1mum.60 marks in the profess1onal ab1lJty judged on the

»basls of v1va—voce.,Ihe respondents were d1rected to assume that the -

.aplecant has secured 60% - narks Jn case his worklng on ad—hoc basis
| was found sat:sfactory based on h1= record of serv1ce. The learned
.counsel for - the respondents on ‘the’ other hand, relled on the case cf

Manu Kumar Ve Unlon of Ind1a and ors. in OA No. 22 of 1997 decided on

8 9.97 and reported in (1998) 37 ATC 26 CAT—Jodhpur in support of

the1r ‘stand that .Ra1lway Board's letter cated .24.1.1976 had no -

applicabilfty Qhen the selection panel was formed for_ the posts

faliing under 'safety category posts' . Their plea,is that the twe

.impugﬁed‘ elect:ons before us for the posts of Permanet Way Inspector_

(for short PWI) grade Rs. 6500—10500 and Ch1ef TraJn Examiner grade

Rs, 6500-10500, whlch are safety.category posts and thus the ratio of

ManuhKumar's case'should'apply. The learned counsel .also referred to .

the decisions rendered by Jaipur Bench in OA No. 260/2000 decided cn
. o ’ o o -

. 23.5.2001 and. OA No. -281/99- decided on 10.8.2001 in -which the

; principle laidhdown in Menu Kumar's cese has been followed.

5. - B It{ﬁay'be'relevant to menticn here that in last two
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'mentioned cases, one of us- i.e. Administrative Member;'Mr; A.P.Nagrath

was a-member and delnvered the 1udqment Jn theee cases. It is alsc

“ !

relevant to qtate here that the judqment in the caeesof V.N. Sharma and

Manu Kumar were. heard by the same Bench. In the cese of Manu Kumar,

g

the Trlbunal dletlngUJsheo'the facts from. the case of R C.Srivastava

been mert:oned supra.-

6..

- -that

~as deoiced by Hon ble the Supreme Court and the reference to which has

Perusal of these ~cases brlncs out one fact clearly i.e.

the}Select:onsfto the posts, not falllng 1n safety categorles'

‘ thelratio of the Apex Cour“'s dec1s1on in the case of R.C. Srivastava

has been foilowed, whereas'for 'safety cateqcry posts' ‘the facts have

been dl-tJngunshed and ratlo of Manu Kumer's case has been followed.

’

However, ‘a notab]e feature wh:ch has arisen 1s that dlfferJng views.

have ‘been taken by the 'Benches_ (both jslttlnq at Jaipur) cn the

quest:on whether.prOVJstons of Pera 2. 2 of Record Note of the circular

only vaa—Vdce and no vritten test is held. In OA No.455/1996 it has-

Record

voce.

-of 1976| will -have applicatlon where the node ofkeelectnon adepted is

N in

~ been held that Ra:lway Board'= instructions-under Para 2.2 cf the

Note shall apply even where mode of selectJOn is only viva-

In oa Ne. 260/2000, de01ded later, it has’ been held specifically

that‘th e 1nstruct10ns shall not app]y at all to °elect1ons where the

—~—

1ater_case.- :

7.

.different 'ihterpretatione- have emerged of .the:! sawme administrative -

~—

modeffof sélection 1s only viva-voce. Apparently, the ratic of
" V.N.Sharme's case was not brought to the notice of the Bench which

~. decided| OA No. 260/2000, so consequently'this was net discussed in the

i In this :baquround, as brought out above, where

ik

‘instructicns,  we consider .it necessary to discussithe :metter.: .- in

3 . . e e
sl . Iy .
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its entirety. This-i more €0 when~the~learned'counsel on either side

not only 'vehemently' put forth the1r stand, but also brought. forth .

certain facts which, in. the1r opinion, “got missed not only when the
cases were - heard by the Jaipur and Jodhpur Benche'= of the Tribunal,
but also before the Apex Court One of the most important facts,
accordinq to the learned counsel for the respondents, was ‘that in none

of these cases and also Jn the case - of R. .C. Srivastava, Rallway Board's

'.
n,

letter No. E(NG) I- 82—PMI—132 dated o. 8 1982 waq produced before the

Hon' ble Judges cof. the.~Supreme-_Court or Hon'ble Members of the
TribUnal, which' explicitly' clarified any doubts' which might have
. arisen while 1nterpret1ng the neaning of instructions in the Railway

' Board's letter dated 25. 1 1976. RV T

8. -'Beforelproceeding with the individUal'OAs and the relief

claimed by the applicantt, we consider 1t necessary to examine at

i

. length" the anlications of the above referred judgments vis-a-vis the:

rule pos1tion, in the llght of arguments advanced before us and the

new facts which. had not-beenlplaced‘before=the'Apex,Court and the

. Benches of @AT; First, (and appropriately so, as the issues raised byv

the applicahts take their'origin from it) let us take ‘the judgment of

* Hon'ble the: Supreme Court in R C. Srivastava'q case. Tt wes observed byA

their lordships of the Supreme;Court that Railway Board's letter dated

25. 1.1976 is' an"administrative direction and such administrative

.\

1nstructions supplement the rules on natters ‘on which the rules .are

silent ThlS letter of the Railway Board contained Record Note of the
meeting of the-Deputy Minister for Railways and Railway Board with
Headquarters of Personnel Department of Railway Administration held on

-21.11. 1975 These Record Notes were apparently circulated on the Zonal

Railway_ where R.C. Srivastava was working v1de that Rallways letter,
-No.: 831-E/63/2X (E—IV) dated 19th March, 1976. The circulsr was

: reproduced in the judgment\df'the Apex'Court, which we also do here as

PO [

e .
) emsmand T
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fcircular =hows that thlS doe<= not run contrary to any statutcry rules
. been able

. statutory rule’ whlch

under: -

-statutory <

9 A" .

and;that th

—
~

.to -Show that this. Adirection

e
)

~}

e

B3
i

"for Rallways ‘and the Rallway Board w1th the Headquarterq
l.
of the:

: Personnel Department of " the

‘4Adm1n1strat10n held in New Delh1 on 22, ll .75.
|

1

A copy of| an ‘extract

|Board's . ‘letter No. 75-B(SCT)  15/48,

I
dated 9 12. 75'a° recelved v1de the1r office letter No.

circulated vide

E(NG) I—75 PMI/264, dated 25th Jan., 1976 is reproduced

below;—j '_.f-

2.2 Panels should be formed for selectlon posts in t1me

i -

ito avoid ad—hoc promotlons. Care should be taken to see

wlnterv1ew. In partlcular any employee reachlng the field

of con51derat10n should be saved from harassment."

/

/" .

It was: observed by thelr lordshlps that readlng of thls

e learned counsel for the'respondents (Railways) has not

is 1ncon=1stent with any

ules. We pause here to. examine whether there was any
I

“ccnformity w1th the rules. The learned counsel for the respondents

“before us 1

eferred te Rallway,Board's letter No. E(NG)

Sl |
*dated 9.8. 1982 whlch =pec1f1cally dlscussed the 1nm&1cat10ns of the

i

. ;implication.

%ReCord Note

3 of the sald 1n=tru*t1ons as under-

L
VIR
S

~

.ﬁéub°fRecord Note of the meetJng of the Deputy Mlnlster

Railway

from the Record Note

_whlle formlno panels that employees who have been
' : : - /. S :
_worklng _in ._thf. posts . on . ad—hop“ basis quite
sathfactorlly/ are not> declared unsﬁitable in the'

squested that the Record Note was not in-
-82-PMI—132‘

c1rculated v1de letter dated 25. l 1976 and clar1f1ed the.




..
.‘4

) "In any case, there was no 1ntent10n to confer any r1ght

.'r

;'on employees off1c1at1ng on adhoc baels in h1gher posts

./, /

posts." (empha51s supplled)

10, ":': Theilstress:-in,;this;ﬂletter is that even if a person

iofficiating on ad-hoc basis, he doesfnot automatically beccme entitled

to be ‘promoted unlesel he 'has obta1ned qua11fy1ng marks in the

profe=51onal ab111ty as also 1n the aggregate. Thls would only mean,

. Jn our v1ew, thct 1n respect of those who are off1c1at1ng on ad—hcc

'xﬁ\ba51s, no part of the select1on%process w1ll be curtalled and they

is -

w1ll be assessed alongw1th others both 1n their profess:onal ab111ty

- as also for the other factors 11ke personal1ty addres, leadershlp and

Arecord of serv1ce. In other words, the prov151ons of Para 219 of the

s . /‘«

IREM would contlnue to rema1n appllcable. In the case of V. N Sharma‘

I 3

o letter dated 19 3 1976 That Bench of the Trlbunal also ob erved that

'(refenred to supra) the Hon'ble Bench concluded that there was a .

,Jnconelstency between Para 219 and the Record Note c1rculated v1de '

prov1s:ons conta1ned 1n IREM do not have a binding fcrce and the'

’

c1rcular 1=sued by the Ra:lway Board 1n such a s1tuat1on would prevail

over the prov151ons in the IREM We respectfually submlt that we do

inh the caee of V N Sharma spec1f1cally in the context of Para 219 off'

pollcy c1rcular=)1nstruct10ns 1ssued by the Razlway Board from time to

“not fJndlourselves in agreement wuth the=e observatlons of- the ‘Bench

' the IREM A careful readlmg of varlous Sub—paras of Para 219 would

, 1nd1cate that every prov1qlon there is -8 sunmar:sed extract of the

tJme. Every. qub-para is- followed by @ partlcular letter number under'

whlch the prov1sfons narrated in the precedlng portlons was issued by

- 1Y

_ the Rallway Board. Ih:s, obv:ously, would mean that prov1s1ons under

| Para 219 of IREM are. all -arlslng outy of policy’ c1rcu1ars/

i
i

JUREE = TP SN ST )

’ to be selected and 1ncluded in. the panels for these -

i

it
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rore,

Note,

.,“.

'administratlve 1nstruct1ons 1ssued by the Rallway Board from time “to

"time'and they cannot be saLd to have any less andlng force, 1# not

tkan the admanstrat ve Jnstructlons conta:ned in the Reccrd

.Havlngnsald that,#we would 11ke to observe that we do ‘not flnd

any’inccnslstencyVinfthe pnov1s1ons nade under Para ‘219 of the IREM

_1completef=elect10n process=a= contalned in Para 219 of the IREM and

have observed that the c1rcular dated 19th March, 1976 does not run

.. IREM;- .

'f_matterécf exer01se of . power by the Selectlon Commattee. We do not flnd

fany_incons%stency-wlth,the prov151ons conta1ned in" para 219 of the

instructions 'issued by the Rallway Board by letter dated

9;8r1984 and the Record Note conta:ned 1n Rallwa“VBoard' letter dated

.25;l;19"6 lIt will " be useful and 1mportant to réproduce the import of

,this Reccrd Note as,brought out by the Apex Court in their 1udgment'

i

1 -

, "Indeed,lthe =a:d C1rcular only g1ve= gu1dance in the

matter.fof exerc1se of the power by the Select1on

" of interview. and says that a person who has" been working

supplied) should not be Seclared unsuitable in the

.interyiew.'Thenlearned counsel for the respondents has

unable to hold that the said d1regt10n in the. Circular

- dated Marchﬁl9 1976 is 1ncons1stent with any statutory

rule."

ot T

. A
e
/

[ B I Ty DA SHPSING 31 SN e o e

‘Obvious . inference of thls obseryationvof the Apex Court

'I

-and the| administrative djrect1on= given in the Record Note. Hon'ble -

“the Supreme C0urt7in'the’ca=e of R.C. Sr1vastas ‘have taken note of the -

- contrary to the tatutory rules and in fact glves a guidance in the -

Committee"wh11e con51der1ng the su1tab111ty at the stage '
on the post f:r wh1ch selectlon is be1ng made 92.99.295.

basis. and .whose | work isz'quite satisfactery (emphasis

not' been able to show that thls direction '.is;

e 1ncons1=tent wuth any statutory rule. We are, therefore,




:AlO :'

-as also the 1ntent10n behlnd the c:rcular "dated 25 1. 1976 is that at 3

:the time when adhoc arrangement was made, the authorlty competent to

_take a v:ew of adhoc promotlon would be expected to take 1nto account

the record of serv1ce of the emplcyee belng consldered for such adhoc
/

promotlon.yln the event - record of °erv1ce is not satlsfactory, it
would be expected that the admlnlstratlve functlonary exerc1s1ng the

authorlty shall take a look at the record of serv1ce carefully g0 that

Ly
i‘

, at the t1me of reaular select:on the embarrascment of falllng the

senlor pereons cff1c1at1no on adhoc basls, hav1ng passed the wmltten‘

teet; could be av01ded.'If the repord of serv:ce was sathfactory, we
. dc not f1nd any reason for that person not obtalnlng suff:c1ent marks
':to ouallfy in‘the profess10nal ab111ty once he ha= already cleared the
_ ertten exam1nat1on. In our v1ew, the Record Note 1s‘more in the form

of ou1dance to the membere of the Selectlon Commnttee ‘and also to the

authorlty apprOV1ng promot1on of an employee. Even after such

qu:dance, 1f thé authorltles do not exercnse adequate care such

.
Vs

eltuatlcn are bound to asze causlng otherw1se av01dab1e embarrassment

to the affected employee. As -we w1ll dlscuss later, the ceses before

4

Us are such whlch raise quest:ons about qtyle cf functlonlng of the

offlcers who processed and approved adhoc promot10ns of the

appl1cant

12. Lo Under_theiekisting scheme'as.per Para 219(9)(ii), the

'candjdates‘who~do.not cbtain 60%'markS‘in the written test can alsc be

called to appear'inAthe_interview provided their .warke in the written-

test-and the marks for notional seniority make a tctal of 60% or more.’

-4The question would arise whether cuch of the candldates who are called
1 g
'-to appear in the Jntervnew by v1rtue of notlonal =enJorJty marks can

alco seek beneflt of the RecordNote .of the letter dated 25.1.,1976. The

an=wer w1thout heé1tat10n is 'no! ,and this is alsc in conformlty with -

») . C.

: f}the view. taken by Hon'ble the Supreme Court where -in-‘the order it ha='

‘c ' st
5 —— . Hm
- ' PR
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" been stated

" circular bed:

, marks

" directions i

© 13,
{‘taken.by'dod

. safety posts

% on behalf : o

at obtain atle
'~marks~in‘ths
" as also mar

: merely pass

- 60% merks “in the written test'

. consideratipn to the arguments

" find ourselves 'in agreement wi

test.

';-the'panel,
B

"Kumer's cas

/

that the'prcvls;ons of“c1rcular

to the £afet

that there.

category or‘

that in VJew éf the letter d:

be defeated

;non-safety

.%-Augusth 2b_'\

ObwlOley:

inftl

‘lotherwise the very

;'::Jll

the candldate

4

se

ast‘60° narks'ln t

ing.of the written

'

A,

category. To-that

e and followed 1n

he wr1tten test cannot avail- of the benefit of

non—safety category, but the learned

fappears_ to_ beg

‘thattthe applicant,was entltled to. the beneflt of the sa1d

)

ause he had secured more than 609 marks in the wrltten

who Joes. not cbtein minimum of 60%.

n the c1rcular dated 25 1. 1976..

‘ie

Another controversy in thlS case/arlslng out of the view

hpur and Jaqur Benches.cf the Tr:bunal d1st1ngu1sh1ng,the

\

and non—safety posts. The cons1stent view so far has been

dated 25.1. 1976 will not be appl:cable

Y posts;‘The Iearned counsel‘Mr; Manish Bhandari appearlng
E‘priVate respondets in OA No.'202/2006fforcefully'argued :

~an'be no distinct1on whether the post fallsin: the safety

e

ated 9.8:1982 every. Candldate has: to
. ' / .

he written test and again atleast'60%

!

profe=s1onal ab111ty compr1s1ng the merks of written test

ks‘of'v1ya—voce. The learned_counsel-was of the view that -

I3

purpose of Hholding the  viva-voce would
. His contention was that alcandidate_nmst obtain atleast

ond  60% marks in the combined result of.

i wrjtten\\tESt '%nd ‘viva—voce and. aga1n atleaet 60% - markq in the
? aggregate*_lncluding 'Otherattributes l1ke- personality . address,
i leadership~‘and':record ”of‘:service. ~We have given - our careful

advanced by Mr. Manlsh Bhandari and we

th him to the extent that there cannot
* be any distincgion between'the posts falling in safety cateqory-and
extent the v1ew taken earl1er 1n Manu_ g

OA No. 281/99 dec1ded recently on lOthA

-1ncon51stent_ with the rules

the -

Fcounsel submltted :

test is not the basis to be placed in-

and'

S —
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admlnlstratlve 1nstruct10ns. The only crlterlon which makes a safety

E category dlfferent is that even Jf a candldate belong:ng te reserved .

,category also have to be adjudged at par w1th the general candldates,

1nasmuch as, ne relaxed standards are permltted. However, in case a
S

';candldatefobtalns 60° nerks or more- 1n the wr:tten test then he is

'.:equally entntled to the beneflt of 1nstruct10ns contalned in the -

);' ‘_

- circular cf 25 l l976

J

14. e Next point whlch comee up for - conslderatlon is whether

the benefnt of c1rcular dated -25.1.1976 will also be admls=1ble in a_

_selectnon post’ where the mode of selectlon is only. 1nterVJew,and ne

wrltten test is conducted ? In our v1ew, there can be no que=t10n of

extendlno of thJq protectlon to such a selectJOn precess where -the

only mode~1q v:va-vocer If that mwre to be the conelderation then

1nstruct10ns wbuld say that 1n the event the mode of select1on is only
, . e

v1va—voce then in the case of a person off1c1at1nq on adhoc basis’
"having satlsfactory record, no 1nterv1ew should be held. That cannot

" be the Jntenthn of - any rule or JnstructJon Thus, we reepectfully

i

defer w1th the ‘view taken by the Hon ble Bench in. the case of

. / .
* :

.tharma.

15. To =ummar1=e above d1scu=s1cns and 1nferenceu drawn, . the

conclusJon which emerges J ‘that the circular dated 25th March, 1976

is nect 1ncon51=tent : wath' , any " statutory rules cr
jnstructions relat:ng to departmental selections, This circular is .

4more in the form of ou1dance for the Selection Ccmmitee Members and

the authorlty: approving adhoc 'promotlon by &n employee. In its

applicability;;there cannot be any distinction between safety category '

or non—safety category pcste. - However, the benefit of this circular

~ cannot be ava1led of by such of the candidates who were called to

appear for the v1va—voce by v:rtue of notlonal senlorlty nerks. The

'beneth is also not avaJlable for a selection prodess where the mode

t
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. in the safet

% is not a ea

'jdetermining.

‘as ‘this is a

of selection

e l3»:_-f

'is only oral interview and no written test is conducted.
S - : . L . . ) -

[

Now coming-to the 1nd1v1dual OAe. §§ OR Nos. 120/2001

, ‘and OA- No. l7l/2001 relate ‘to. selectlon for the post of PWI. In the

reply by resoondents they have taken a plea that the post of PWI falls

stand:. .that the dec151on -in Manu Kumar's ‘case ‘could not be applied to

the impugned

" PWI does not

selection in QA No ‘l2Q/200l and 121/2001 as the post of

5

~ effect has,alsoibeen filed by{the applidants‘stating.that'the pest of

PWI Gr«I (now redesignated as’ Section'Enqineer) scale Rs.

6500—10500

placed reliance on_Railway,Board's letter dated 18 3 1989 (Ann.2A6). In

repﬂy/lthear

. 75/PM1/44 dated13l.5.l982 to.refute the contention of the applicant‘

fand submit that thefpost'of PWI is a safety category post only. While

‘we accept th
sofety categ
» placing of’p
‘Tribunal_to'

pmeceding pez

have placed
these'procee

Secured.only

. | !
espondents have filed Railway Board' 1etter No. E(NG) I-

e vers1on of the respondents that. the rost of PWI is a
3ry poct and 1t s for the department only to cetegorise
ost& 1n ‘a safety or non—safety category and not for the

:ake a view, but because of the‘VJew we have taken in the

y category. The learned counsel for the applicant‘= tookt%

belong3to safety":ategory,_A coutner affidavit te this

fety post.» To =upport their contention, the applicants

agraphs, we do not

20. 65 marks 1n the

appear in'the 1nterv1ew only by

lso clear from let

fhas been clearly indicated that:

‘Jnterv1ew by

virtue of notional

for v:va voce:

consider'this aspect as relevant for

the.:ssue 1nvolved in the controversy. The' respondents
aefore us the proceedings of the selection. We find from

iings that Pritam Slngh, applicant in OA No.120/2001 had

written'examinationJ*He was called to
Iv1rtue of notional narks of seniority
|

ter dated 30th January, 2001 where it

Shri Pritam Singh is beinq called for

marks oftseniority. As held by us, a
of seniority

ﬁperson'who is called/by v1rtue of his notJonal marks/is not entitled

to. the benef

Jt of the . CJrcular Gated 25 1.1976. P Pritam Singh

(

t
.(-
'.
[
l

| }J
s
i

T
!

oo . i
sy .
i
1
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'«successful candidate

t‘grounds One being that he ‘was already

P14

\

'obtained only 20 65 nerks in the profeSSionalTability and thus has
'rightly not found place in the penel even though he was off1c1at1ng on
ad—hoc basns. We ‘also find in his record of serv1ce he obtalned only 6 '

‘marks out of 15 narkr. In the cose of . S. K.Srivastava, appllcant in OA

/

No. l2l/200l though he obtalned 24. 50 marks in the wrltten test he was

f A

vgggiven only narks in the 1nterv1ew. There could have been'a case;of
»:the benefit of the c1rcular prov1ded his record- of gervice - was .
'.satisfactory. We flnd hiq record of serv1ce as poor and he obtalned 4
_inarks out of 15 in the record of serv1ce and in spite of his merks of

seniority he got only 26 markr_ out of ‘50 in other ‘items like

”personality address, leadership and record of service etc. Obv1ou=1y,
:yuth such a record of service; heycannotiaspirerto-be placed in the
panel. .Thus,' notwithstanding the Iadministrative» instructions ‘of.
.'c1rcular of 25 1. 1976, the appllcants in. these two.OAs have no cese

. and there 1s no 1nf1rm1ty in ot plac1ng them ; in the panel of'

!
Kl
!
:
I

f ,‘i :

7. - In OA No: 202/2000, the applicant ;}r* Sunil Kurer Sinha

has assailed the selection and panel dated. 9 ll 199 (Ann.Al) on two

.off1c1at1ng as Section Engineer on adhoc basis s1nce 31 7 1997 and he
was called-for the 1nterv1ew.but has been failed only on the basis of
‘hie perfqrmance:iin vivaevoce. His ::.icther ground is that private
brespondents Nos.g4_to.6 "were not eligible to appearyin the selection
tas theygwere-surplus.stafffof locc'shed andnhad not'been:regularly
Jredeployedfintthe.Carriage aneragon Department.-We haye_perused the
- order  dated 14.5.1999 (Ann.26) ‘andﬂyénathef ofaef 7dated' 14.5.99
/(Ann.A7) hy_which private respondents were absorbed in the Carriage

~and Wagon 'Department. after having fbeen rendered surplus from loco

i

shed. We do not find any force in the arguments of the applicants that

-

'regular ab orption ‘of the private respondents could take effect only

a . :,\‘\\U . ) B <
I . . A ; ’ .
S ST L e
| N : .
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i.  after their -having acquirec adequate prof1c1enc in“the work after

undergoing %ecessary"trainlnq. Redeployment of sufplus staff serves an.
important - publlc 1nterest and those'staff who were declared surplus
and redeployed in- another w1ng cannot be deprived of the1r seniority
and‘other 1nc1dental r:ghtj; The 1mpugned select1on was not1f1ed on
31.8.99-i e."after pr1vate respondents have been absorbed in Carrlage
and Wagan Department and ertten test was conducted on 10. 10 99. We do
not. fini any 1rregular1ty 1n permlttlng the pm1vate respondents to

‘-appeara in nthls selectlon.' Regardlng- the second ground of the

1‘applicability;"ofi”circular dated 25. l 1976, we have . perused the
"selection proceedings and we f1nd that the appl1cant Sun11 Kumar SJnha
Ahf'.'_-had cleared the professloncl ab111ty port1on of the select1on process

:and had obtalned 32, 5. markc out of 50 marke. However 1n the aggregate

he could secure only 54.5 marks out of lOO mark. as his record of his

has been fohnd to be poor. Since 'in the aggregate he d1d not obta1n

60% nerkc, he has r1ghtly been‘declared-unsuccessful and his name has~_

not been placed in the psnel.
18. R As we find’from the above, all the three appllcants had\
very unsatisfactory record cf. serv1ce and desplte th1s they were put
to officiate in scale Rs. 6500—10500 on adhoc bas1s. It would appear .

that M1ile‘approving'adho~ arrangement the competent author1ty did

not\care toihave a look {into the1r4serv1ce records. If the service
_record;was'unsatisfactory, there could have been, in our opanon, no
.:groundftO'grant themfthe beneflt of adhoc promotlon. It is a case
' _where the admlnletratlve Eunctlonarlec have failed to dJscharge their

respons1b111t1e= properly Notw1thsta1ng such 1nd1fferent approach of

,f. ,n.'

the ccncerned admlnlstrat1ve functlonarles, the appllcant have falled :

to establzsh thezr claim in their favour and all the three appllcatmni~

are llable to be d1sm1s=ed.'

19, o ';We, therefore,,dismiss'all,the"three OAs as' these are
v' -’;/ \

[ .o !
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i) N ‘l
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‘without any merit. Parties are left to bear their own costs. g
~ - i e 2t e e e ‘ i
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(A P. NAGRATH)

(A.K.MIshRA)
Adm. Member - Judl . Member




