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IN THF. CENTRAL ADM.INISTRATIVF. TRIBUNAL, JATPUR BF.NCH, .. TATPTJR. 
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Dr. B. Jena son of Durga Charan Jena aged about S.1 years 

resident of Kota an<'l working as Chief 11~e<'lical O-Fficer, Incharge 

P&T Dispensary, Kota. 

. ••• Applicant. 

1. Union of India through the Secretary to the Government 

of India, Department of Post, Ministry of r.ommunications, New 

Delhi. 

2. Director General, Department of Posts, nak Rhawan, 

Sansad Marg, New Delhi. 

3. Chief Postmaster General, Rajasthan Circle, ,Taipur. 

4. Secretary to the Government of 1nc'lia, Ministry of 'Health 

and Vamily Welfare, New Delhi. 

Mr. K.L. Thawani, Counsel for the applicant. 

Mr. N.C. Goyal, Counsel for the respondents. 

CORAM 

. •.• Responaents. 

Hon'ble Mr. Gopal Singh, Member (Administrative) 

Hon'ble Mr. J.K. Kaushik, Member (Judicial) 
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ORDER 

PER_HON'BLF.: MR. J. K. KAUSHIK, MEMBER (JDUCIAL) 

Applicant, Dr. B. Jena, has filed this Original 

Application u/s 19 of the Administrative Tribunal's Act, 1985, 

praying for the following reliefs :-

" (i) That the impugned orders Annexure A-l, Annexure A-/. 

and Annexure A-3 be quashed heing illegal, unconstitutional ancl 

capricious and violative of articles 14 & 16 and 311(2) of the 

constitution of India. 

(ii) That the respondents be directed hy issuance of an 

appropriate_ order or directions to treat the applicant in the 

grade of !ls. 14, 300 l 8, JOO with effect from l. l. i_ qq7 as 

already ordered by them keeping in view his interse seniority 

with effect from 3n.ll.lQ7Ll A.N. 

(iii) That the respondents be cUrected not to ma.ke any recovery 

from the pay and allowances of the applicant regarding 

difference of arrears of pay and allowances alre_ady paid. 

(iv) Any other relief which this Hon'ble Tribunal thinks just 

and proper in favour of the applicant. 

2. The brief facts of the case are that the applicant was 

appointed as Medical Officer in Mana Camp, Raipur (M.P.) under 

the Ministry of Supply and Rehabilitation, Centre w.e.f. 

30.ll.1974. This appointment was given to him after due 

selection by the recommendation of UPSC. The applicant worked 

in Mana Camp upto 1. 5. 1.980 and thereafter the camp was closed 
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and he -was declared as surplus. · He was sent to the surplus cell 

alo~g:' _wit!'t the 'post_ for further absorption. The department of 

Personnel, & Administrative Reforms, ordered the absorption of the 

applicant fn -the department ·of Heal th & Family Welfare, New Delhi. 

He was posted as Junior .Medical Officer, w.e.f. 3_0.10.1980 at the 

Central ·Hospital, -Dhanbad. It has been further averred that 

- U.P • .S.c. advised the Ministry of Health &· Family Welfare, ·to issue 

- formal. orders to accord the original seniority from 30.11.1974 in 
( . . 

the new. department. He was promoted to the post of .Chief, Medic~l 

Officer (Non functional selection grad~) in the grade of Rs. 14_,300- · 

18,300 w.e.f. 1.1.1997 v·ide letter dated 4.10~1999 (Annexure, A/8) 

q.fter considering his inter se seni'ority. He was paid his due 

salary on the promotional post · from retrospective· _date i.e. 

1.1.1997. · Thereafter an order dated 19.12.2000 was issued. The 

. applica~t has narrated this order as confusing order. . Another order. 
· · been 

dated 27. 9. 2000 was issued wherein his promotion hasl mentioned as fron 

k · 6.6.2000 (Annexure A-2). · Consequently, another order dated 5,.3.200i 

(Annexure A/l.), has been· issued by which· the order dated 15 .12_.i999 

(Annexure A/9J has been withdrawn. ·rt has been said to be an order 

of recovery of difference of pay and allowances. One third of the 

· difference of . the pay and Apowances has already been recovered from 

the 'pay of the applicant. . The appl~cant has challenged the order 

dated 27.9.2000 (Annexure· A/2)·and. order dated 5~3.2001 (Annexure 

A/l),·on the ground that there 1has been violation of the principles 
' . 

of natural justice as he .was not given any opp~rtunity of hearing 

prior to taking the dedsion in the matter. He was selected and . 
' \ 

appointea initial-ly as Medical Offl.cer on 30.11.1974 and ·has ~en 

continuing in service without any break. He was given promotion 

after dt:ie sele_ction. There was no justification for changing the 

date of prom.otion 

_ applfration •. 

r 

~ 

from 1.1.1997. to 6.6.2000 •. 
. 

Hence, this 

3. · · The O.A. was admitted on 19.3.2001 ·and notices were issued to 
. . 

~he respondents for filing the counter. An interim . order was also 

passed and the respondents were directed that no recov~ry shall be 

made tr,om. the applicant .in pursuance to the impugned order at 

Annexure· A/l. The interim order has been continuing. from timEf to 

time~ 



' •. j .,_ 

4. The respondents have· filed the reply to the OA. and 

h,ave controverted the facts and grounds mad_e in the' OA.. They 

have averred tha:t seniority ·of the , applicant was. re~ckoned 

from the date of · re-employment i.e. from 2d.ll~19 8 O in his 
-

prei;;ent Departrn.ent {3.nd . not from -the date 

appoivtment i.e. from .30.11.1974 in another 

of his initial 

Department. The 
w-cV'.I 

respondents have averred that the applicant ~-fact not 

protnqted ·from 1.1.1997 in .accoroance .l/{ith order nated 

4.10.1999. A.t Sl. No. 36, it·_is not the applicant, who was 

promoted but· it is ·another Dr. Jeria, who· was actually 
. . 

-promoted. Said Dr. Jena was posted in :z\urrancha1 Pradesh 

whereas the applicant was allotted the Department of Posts. 

It has also been ayerred that ·the sl. No~ of .the seniority 

list was mentioned at 89, which is seniority in respect ·of 

orie another pr. B. Jena. The name of the applicant in fact 

.was at Sl~·No. 487 of the seniority list as on l.-i.19cn. 

There was a typegraphical mistake_ in respect.of posting place 

of sai:d Dr.- Jena and the . m_istake. was rectified vide 

Corrigendum· dated 14 .11. 2000. In fact;. the appiicant became 

due .for promotion to the post of Chief Medical Officer (NFSG) 

only on 6. 6. 2noo· as_ per his seniority. It has also beeri said 

that the .applicant did not make ·any representation about the 

seniorit/ lis·t. Therefore, OA deserves to - be dismissed with 

costs. The applicqnt has not choosen to file any rejoinder. 

5. We have heard the learned counsel for the parties and 

have perused the records of the case . 

. ,· 

6. /The learned counsel. for the. respondents · has also 

produced before us a Civil li~t of Chief Medical officer as 
- , 

on 1.1.1997 for our perusal. The learned' counsel for the 
. ~ ..... 

applicant· has .sttarm.isJy argued. that . the applicant is. entitled 
_, 

to .get his- seniority from the date of his initial appointment 

.in previous Department. i.e. 30 · l-1.197 4 .'.It ·has also been said 

that u:Psc had g.i.veY'\ s~ch_ advice. To the knowledge ·of the 

· · applicant, he. has been _given. the promc:ition" to the· J?OSt ·of 

Chief Medical Officer as per his seniority position · w~ e. f. 

1.1.1997 vide letter dated-,4.10.99. As regards mentioning of 

Sl._ ·No. 89,. he has shown ignorance regarding seniority 

.. 
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number. It has also been said that he .was taken by, surprise 
<?.§: the order datea. 27 .9.2noo (Annexure A/2) ;;i.nd order dated 

s/3/J.001 ('Annexure A/l), were issued without affording him any 

opportunity of hearing. 

7. On the other .·hand; learned. counsel for the respondents 
-

have in~ted our attention towards the extract of the 

seniority marked as Annexure R/5 as well as the actual 

seniority list. We have seen that the name of Dr. B. Jena, 

fo':rtmc:i.'d'ial·. Pradesh subsequently RLTRI, Gauripur having date of 

·appointment n.4.1977 appears at Sl. No. 89 was actually 

promoted. This Sl. No •. talies with promotion date 4.10.89 

(Annexure A/8) at 81. No •. 3n of the Annexure to saic'l letter. 

However I we find that Department of posts has been mentioned. 

This position is furth~r evident from a letter dated 

14 .11. 2onn (Anne;xure A/3) I which has been filed by the 

applicant himself (Annexure A/3). This letter is a 

corrigendum issued in respect of the promotion of . the 

applicant to the popt of Chief Medical Officer vide Annexure 

A/8. (supra) • But the letter has · been . said to be confusing. 

However, no representation was filed by the applicant against· 

it. 

8. On the other hand, name of the applicant has been 

shown at Sl. No. 487 in P&T, Kota with date of appointment as 

24.11.1980. In this view of the matter,·we are satisfied that 

there has been typegraphical mistake and it is not the 

applicant who inf.act was promoted to the post of Cl;lief 

MecHcal Officer w~e.f. 1.1.97. It is arl.other Dr. B. ,Jena (Sl. 

No. 89 of Civil List), who was posted at RLTRT, Gauripur 

earlier in Arunachal Pradesh and the Department of Post was 

wrongly. mentioned which came to be corrected by this 

corrigendum. We are a:nStrained to ·observe that the app.licant 

very well k~w· :18:1&:!8:1&: ·):he aforesaid c?rrigendum which has been 

filed by him, as Annexuie A/3. This corrigendum specifically 

makes a mention that D!'. B. ·Jena was posted at RLTRI Gauripur 

il'}-stead. of Depar.tment of Posts._. The applicant has cleverly 

placed the said letter as Annexure A/3 1 in. fact that letter.· 

was supplied to the applicant vide letter dated 19 .12. 2nnn 

(Annexure A/10), which was addressed to him. But conveniently 

corrigendum is •placed _ at 

cho~, · to file. : . _ any 

' a different place. He · has not 

representation against the said 



corrigendum. Tf the applicant has any grievance against the 
I 

'said corrigendlp11 1 Which is unambi<;JUOUS,: he would ·have 

objected to it immediately but the applicant narrated it to 

be· a confusing one. We are·not.persuaded with the contention 

of the ~pplicant that it was· a confusing one rather 

respondents are at their right to rectify tl?-e patent mistake 

and has been very cautious _in as much as a copy of the very 

corrigendum, has been addre·sseq and supplied to the applicant 

himself. 

9. Ann~xure A/l·is· the consequential order and similarly 

· · by order at Arinexure A/2, the applicant has been ordered tO 
I I 

be promoted_ a_s seniority .{Ip'osition w.e •. f., 6. 6. 2000. Of course 

we observe that order dated 27. 9. 200Q has been issued prior 

to the· iss~ance of the corrigendum .(Annexure A/3) but this 
. . . 

would not make any difference. There has peen genuine mistake 

on the part of _the respondents and·the same has been sought 

to be correct.ed with inimation to 'the app;Licant· vide 

communication dated 19.1/.2000 (Annexure A/10). The action of 

the respondents cannot be faulted with. 
( 

10. As regards the contention of the . applicant, the -
·seniority should have reckoned from the date of hls pr~vious 

department i.e. from 30.11.1974. -In respect of <'late of 

absorption of alternative· po
1
st in the 'new_ departmen:t i.e •. 

from 2,4. lL 1980. The issue has already been _settled by the 

Hon' ble Supreme Court in cateria . of judgements, wherein i ·f has_, 
. - . 

been held· that on r~deployment, one would get the seniority 

from the date of his appointment in the new. department and . 

his services rendered by]1..im i~ the prev~ous department woulcJ 

not count for the purpose of seniority in the new Department. 

' Thus the contention of. ~he ·applicant that he should have been 

.assigned seniority fFom the date· of his previous joining has 

no force • 

.. 
. ' 

11. 'f'!OW 1;urn~ng to the last contention of the applicant 

that there was .. no misrep~esentation · on the part · of the 

applicant in ·getting higher pay ·on. the promotional post of 

-~z> 

\ 
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Chief Medical Officer from 1.1.1997 till issuance of the. 

impugned order. No recovery could be made against. him for a 
difference of pay which has been allowed to him as a result 

of so called· erroneous promotion. In this way of_ the matter, 

no recovery should be made from the pay of t~e· applicant in 

respect of pay . & allowances already drawn by him• We find 

force in the contention of. the applicant and are supported 

with the judgement of Hon'ble Apex Court in case of Sahib Ram 

vs. State of Haryana·& Others reported in 1995 sec (L&S) 240 

wherein the Hon'ble Supre~e ~ourt bas categorically observed 

in Para 5 of the judgement that 

"Admittedly, the appellant does not possess 

Under 

the 

the required educational qualifications. 

. circumstaces the appellant would not be . entitled to 

the relaxation. The Principal erred in granting him 

relaxation. Since'the date of relaxation the appellant 

had been paid; his salary on the revised scale. 

How~ver, is not on account of any misrepresentation 

made by the appellant that the benefit of the higher 

pay scale was giv~n to him but by wrong construction 

·made y the Principal for which the _appellant cannot be 

held . to be a . . fault~ Under the circumstances , the 

amount paid till date rriay not be recovered from the 

appellant." 

~--110 . 
12. Since there was A misrepresentation on the part of the 

applicant,, we are of the consid~red opinion that no recovery 

in pursuance· of . the impugned order should be made in the 

facts and circumstances of this case. However, we do not find 

any infirmity or i~legality in. passing of the impugned orner. 

·In the premises the OA deserves to be partly allowed 

·and we pass the order as under : -

"Having regard to the position of law_, the discussion 

made and for the reasons recorded here-in-above, the 

OA i~ partly allowed. The respondents are restrained 

from wt-a~ing any recovery from the applicant for the ,__ 
period from 1.1.19 9 7 till the Bate of the impugn eel 
order dated 5. 3. 2001 (Annexure A/l )_, In pursuance with 
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the impugned order dated 5.3.2001 (Annexure A./l), 

oraer dated 27. 9. 2000 ( A.nnexure A/2) and corrigen<'lum 

dated 14.ll.?.OOO (Annexure A/3) and in case any 

recovery has already _been made, the S{3.me shall be 

refunded to the applicant within a period . of three 

months from the date of receipt of a copy of this 
r 

order. Other reliefs are declined. However, there 

shall he no order as to costs :j 

,-

._ 8olc·:-""~"/"'' 5---yi/, 
( J • K. KAUSH IK ) , ______ .-' 

' L,~t~~~===f::__ 
( ( GOPAL SI~H{ . 

MEMBER ( J) MEMBER (A) 
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