IN THE CENTRAL ADMIMNISTRATIVE TRIBUNAL, JAIFUR EBENCH
JAIPUR

Date nf decision: O05.02.2004

NA No.114/2001
Radheshyam Fawal &/c Bhairulal, aqged about 23 years r,o
House Mo.604/1, Shantipura Vaishali HMagar Foad, Ajmer and
wnorking as Extra Departmental Sub Fcstmaster,
Christianganj Post Office, Ajmer.
.. Applicant
VERSUS

1. Tnion of India through the Zecretary to the Govt.

nf India, Department ~f Fosts, Ministry of

Communications, New Delhi.

2. Postmaster General, Rajasthan 3Southern Region,
Ajmer.
3. Seniocr Buperintendent «of Posk Ofifices, Ajmer

Division, Ajmer.
4, Shri MNeeraj Fumar, fenicr Superintendent of Fost
Nffices, Ajmer Divisicon, Ajmer.
.. Respondents
Mr. P.N.Jatti, Counsel for the applicant

Mr. N.C.Goyal, Qounszel for the respeondents

CORAM:

Hon'ble Mr. M.L.Chauhan, Member (Judicial)

Hon'kle Mr.A.F.Phandari, Member (Administrative)

ORDER (ORAL)
The applicant has filed this 22 thereby praying
for the following reliefs :-
"i) That the Annevnre 2A-1 imrugned czrder ke quashed

being illeqal, unconstitutiocnal and vioclative of
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article 14 and 16 «f the Constituticon of India.

ii) That the respondents be directed to  make
selection and app-intment ~f the E.D.3.P.M.
Chfistianganj posf nffice as per rules and not to
reserve the poSt for any reserved catejgory only.
It shculd ke open to all.

iii) 2ny other vrelief which. this Hon'ble Tribunal
thinks Jjust and preoper in faveour <f the humkle

applicant including costs.”

2. The brief facts «of the <case are that the
appli-cant was temporary engaged to look after the waork of
Extra Departmental Suk. Fost Master (for sheort, EDSEM),
Christianganj during the 1leave pericd of 2Zhri Failash
Chand, (the regular EDEPM) as a sukstitute. The applicant
was gJiven charge of EDEPM, Christianganj on 16.4.2000 Ly
Shri Failash Chand, the regular incumkent, on risk and
responeibility of.Shri Failash Chand. &hri Failash Chand
produced his resignation from service w.e.f. Z0O.5.2000 and
hence the vacancy for filling wup the post of ED3PWM,
Christianganj was advertised; 2= there was a shoftfall of
ST ecommunity, therefore, it was decided to £ill up the
poet by an 3T community candidate and therefore, the
vacan:cy was advertised to ke filled Ly an ET candidate
vide notification dated 2.3.2001. It is this notificaticn
whiéh ig under ~challenje in this OA and the applicant has

filed this OA thereby prayingy for the afcresaid reliefs.

3. Noetice of this applicaticn was given to  the
respondents. The respondents have filed reply. In the
reply, the respsndents have stated that appcintment of the

applicant was tempcorary and he was engaged to look after




the wasrk of EDSPM, Christianranj during the leave pericd
«f ©ZFhri Failash Chand as a substitute. 22 per the
percentage fixed for 8T candidate there should Le 13
EDEFM/EDSFM of ST community whereas only 2 persons of ST
community are working/employed in this recruitment unit
cut of 112 posts of EDEFM/EDSFM, therefore, it was decided
£t fill wp the post hy an ST community candidate on
regular kasis. in the light «f orders/instructicns issued
under In3 Posts, Mew Delhi letters dated 2,104,330, 132.Z.34
and 27.11.%7 (Anns. Fl, P2 and PR3). It is further =stated
that as per the DS Fost, Hew Telhi letkter dated 5.10.20,
the representation of 8C/ET candidates in the employment
of ED staff sheould ke kept at least to the prescribed
minimom limits in Greup 'C' and 'D' post  in the
department. As per para & of Iv3 Posgsks, Wew Delhi letter
1 dated 27.11.97, the recruiting authority has te take

concrete decigion before advertisement of the vacancy

whether the post has to ke f£illed up by a candidate of

recerved community. Therefore, due to shortfall of ST

candidates, it was decided to £ill up the post of EDSEM,

Christianganj by an ET community ~andidate. It is furter

stated that the applicant has got nc indefeasible right to

0 be app-inted against the post as the applicant was engaged

LN

cnly by way ~f stop-gap arrangement. The respondents have
alsz annexed varicus ordetrs isswed Iy the authorities
which indicate that the reservation is applicakle in the

cazes of Extra Departmental Agents.

4. The applicant has filed rejsinder thereby

reiterating the sukmissicns made in the OA.

5. We have heard the learned counsel for the parties
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and gone through the pleadings.

5.1 The main case <f the 1learned counsel for the
. ) e
applizant in this 0B ie that no toster has  bE—be?”

maintained for &C/3T candidates for Extra Departmental
Agentz and the rpost of ELDSFM, Christianganj is a single
peet in a office which cannct Le rezerved £for any
particular community, even if reservation is applicakle.
Az =uch, the acticn «of the fespondents in issuing
notificatizn dated 2.2.01 (Ann.Al) is arkitrary and
viclative _of article 14 and 16 of the Constitution of
India. |

5.2 During the courze of argumente, the learned
counegel for the applicant did not press the point that
resgervaticn ie not  applicahble in: the case of Extra
Departmental Agents and contended that he is entitled for
the Lenefit as was extended in DA MNoe. 207/2%  and
2%3,/2001, Failash <Chand Sharma ve. Union of India and
ore., decided on 14.%,2001 by this Eench «f the Tribunal
Qheréin the same issue was alsa involved.

5.2 We have considered the submissions made by the
learned counsel for the 3pplicant. We agree with the
sukmissions made Ly the learned -cocunsel for the applicant
that the matter is ejuarely covered by  Ethe aforesaid
decision rendered by this Bench in the case of Failacsh
Thand Sharma (supra). In that case alsc the grcund taken
by the applicant therein was that egince he has been
continuing as preovisiconal EDBPM and hiz werk and conduct
has been =zatisfactory, there was nao basis for issuing
puk:lic netice for the post of EDEPM, Angai which post has
heen declared reserved far =T cemmunity. Thie Tribunai AiAd
nof agree with the contention of the applicant that the

post of EDBFM could not bLe reserved and it was held that
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the respondents 47 have authority to rezerve the post of
EDBFM in the light of circular dated 27.11.927 by following
the post kased reservation policy 1aid down by the
Governmént. The contention on behalf «f the applicant that
single past cannct ke reserved, was also negated by
holding that reservaticons are required to> be made on the
basis of vacancy availakle in the various recruitment
units and not on the basis «f a2 =ingle vacancy arisiﬁg as
in the present case. The respcondents have considered the
matter in the 1light of vacancies availaﬁle in a
recruitment unit and have proceeded ta reserve the post of
EDEFM located at  Angai in faveur of ST community
candidate. Thuﬁ, we cannot find fault on the discretion
exercised by the respondents authority in this regard.

.4 The ratic as laid down in this decision is fully

w

applicable in the instant case and the contention raised
by the applicant in the ©A egtands fully ansvered, though
at the time of arguments, the learned <-cunsel for the
applicant has not pressed this point. The only indulgence
the learned <ccunsel for the applicant seeking in the
instant case is that his zasce shculd be considered in the
light of the provieicns made in the D3, FST letter dated
1&th May, 1972 and civecular dated Z0th December, 19?2 as
was done in the case 2f Failash Chand Sharma (supra). We
find considerable force in the senbmission made by the
learned counsel for the applicant. It will be usefﬁl to
eitract para 10 and 11 of the =aid judgemeht which thus
reads: -

"10. The 1learned counsel appearihg on hehalf of

the applicant has placed before us the provisions

made in D.G.F.& T.'s letter dated 1Sth May, 1979

and circular dated Z0th Tecember, 19%2 in reqgard

(@
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to the provisional appointment of ED Agents. We
have pernsed the same and find that the aforesaid
instructions, inter alia, deal with the Jguestion
of finding alternative employment for the ED
Agents wheo may have continued as a provisional ED
Agente for more than 2 years. The applicant in
the present OQAs was appointed on 2.10.19327. From
1.A.1999 he‘was continued under the stay corders
passed by this Tribunal and is suppcsed to ke
working as provisicnal EDEFM, even at present.
Thus for one reascn or the other, he has
succeeded in completing more than 3 years as
provisional EDBFM  and, thereifcre, technically
speaking he iz 1liable to ke considered for
alternative employment in acceordance with the
aforesaid circular instructiens. The relevant
provision made in the =aid instructions reads as
under: -
"Efforts éhould ke made to give alternative
employment to  ED  Agents whe are appointed
provisionally and subsecquently discharged from
service due to administrative reasons, if at the
time of discharge they had put in not less than 3
years' «continunous  approved  service. . In éuch
cases, their names should be included in the
waiting 1list of ED BAgents discharged from
servirce, prescriked in D.G.P.& T. letter No. 43-
4/77-Fen., dated 22.2.1979"

Since the learned counsel for the applicant
has made earnest sukmissions in this reéard, we
have after some conesideraticon thought it proper

to provide by this corder that the applicant will
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be considered for alternative employment in
accordance with the aforesaid provisions.

11. In the background of the detailed discussions
contained in the preceding pragraphs, we find
absolutely no force in any of the pleas advanced
on behalf of the applicant and accordingly we are
not able to pursuade ourselves to qgrant any
relief sounght by the applicant. On the guestion
of providing alternative employment, we are,
however, inclined to direct the respondents to

consider the matter in terms of the observations

)

made by us in paragraph MNo.l0Q. Having said this,
we proceed to dismiss bhoth the OAs with neo order
as to costs. The ad-interim order in question
will stand vacated."
5.5 In the 1light of the decision rendered by the
Coordinate Bench of this Tribunal in the case cof FKailash
Chand Sharma (supra), the relevant portion of which has
been extracted akcve, we are of the view that similar
order is required to be passed in the instant case.
Accordingly, the respondents are directed to consider the
case of the applicant for alternative ehployment in the
light of the instructions as reproduééd akcove (para 10 of
the judgement in Kailash Chand Sharma's  case).
Bccordingly, the Oh is diercesed of with the aforesaid

direfpions with no order as to costs. The ad-interim
Lyaf

r
di$£€§£%f granted on 16.3.01 and continued till Adate shall

stand vacated. He order is required on MA Hos.3261/02 and
8/2004, which shall =stand disposed of in view of the

findings given hereinabove.
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Member (A) Member (J)




