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IU THE CEWTERAL ADMTIIIETRATIVE TRIEDUAL, JAIPUR EENTH
JATIPUR

Date of decision: 08.02.2004

OR No,106/2001

Anil FKumar Vaishnav &/c Tllarendra Fumar aged about 22
vears, r/s House le. 101315, Fadinag Fhani, Postman Road,
Admer, and working as Extra Departmental BPranch
Fostmaster, MNogar, Distt. Ajmer.

.. Applicant

VERSUS
1. Union of India throngh the Secretary te the Govt.
'
e of 1India, Department of FPosts, Ministry of

Communications, New Delhi.

2. Fostmaster General, Fajasthan Scouthern FRegion,
Ajmer.
S Senicr Superintendent of Post Qffices, Ajmer

DiVision, Ajmer.
4. Zhri lleeraj Fumar, Senior Superintendent of Post
Offices, Ajmer.
.. Respondents
Mr. F.ll.Jatti, Counsel for the arplicant
Mr. ll.Z.Goyal, Counsel for the respaondents
CORAM:
Hon'ble Mr. M.L.Chanhan, Membher (Judicial)

Hen'ble Mr.2A.I.Bhandari, Member (Rdminicstrativea)

ORDER (ORAL)

The applicant has filed this OB thereby praving
for the following reliefs :-
"i) That the Annexure A-1 impugned crder be <macshed

being illegal, unconstitutional and viclative of

b

. T U — - e e ——— i e e ———— e — e — AR e . - w.. . .07 T mm—



-y

: 2

articles 14 and 1¢ of the Constitution of India.
ii) That the respondents be directed to makev

selection and appcintment of the‘E.D.B.P.M. Nosar

as per rules and not to reserve the post for any

reserved category only. It should be open to all.
iii) - Any other relief which this Hon'ble Tribunal

thinks just and proper in favour of the applicant

including costs."

2. The brief facts of. the case are that the post of

T

Extra Department Brancn Post Master (for short, EDBPM),
Nosar fell vacant due to putting Shpi Bhanwar Lal, Ex. BPM
cff duty w.e.f. 24.23.29, Accordingly, the charge of EDBPEM,
Nosar was temporarily handed over to the applicant on
26.8.99. Meanwhile, the vacancy was notified to the
Employment Exchange for temporary (provisional)
apprintment to the post of EDEPM-Nosar vide letter dated
2.9.99 and a public notification was also announced vide
letter dated 2.2.92. The Employment Exchange sronsored 20
candidates. In response to public notification 8
applications received. Meanwhile Shri Bhanwar Lal was
dismissed from service vide letter dated 5.11.2000 and the
post of EDEFM fell permanently vacant due to diemissal of
Shri Bhanwal Lal. Vacancy for reqular appointment was
annnounced for ST candidate as there was acute shortfall of
ST community. Accordingly the vacancy was reserved for ST
candidate and nominations from Employment Exchange were
called for and simultaneously a public notification was
igsued on 1.3.2001 for filling up the post of EDEFM, Nosar
by ST community candidate in the light of DG, PFost, New
Delhi letter dated 27.11.97. It is this notification

which is under challenge in this ©OA and the applicant has
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filed this OA thereby praving for the aforesaid reliefs.

3. Notice of this application was given to the
respondents. The respondents have stated that the
applicant is tempcorarily engaged to work as EDBPM w.e.f.
26.2.99 in short gap arrangement due to putting off duty
Ex. EDBFM 5hri Bhanwar Lal, who was later on dismissed
from service on account of conclusion of discplinary
proceedings pending'against him w.e.f. 6.11.2000. In the
first time the vacancy was advertised on 2.5.99 to fill up
the vacancy tempofarily as the disciplinary action was
under proéess against the regular incumbent. On conclusion
of disciplinary case, Shri Bhanwar Lal was dismissed from

service w.e.f. 6.11.2000, hence it was decided to fill the

vacancy on reqular basis and vacanrcy was re-advertised on
1.3.20001 for filling up it bhy tﬁe ST community candidates
due to sheortfall of ST candidates. It is further stated
that as per percentage fized for ST community, there
should be 12 EDEPM/EDSFM of ST community whereby only two
persons of ST community are working/employed in this
division out of 112 EDBPM/EDSPMs. Therefore, it was
decided to fill up the post by an ST cemmunity candidate
on regular basis in the light of orders/instructions dated
8.10.80, 12.32.84 and 27.11.97 (Ann. R1l, R2 and R3). It is
furter stated that the applicant.has got no indefeasible
right teo be appocinted against the post as the applicant
waé engaged only by way of stop-gap arrangement. The
respondents have als~ annexed various orders issued by the
anthorities which indicate that the reservation is

applicable in the rases of Extra Departmental Agents.

4. The applicant has filed rejninder thereby
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reiterating the submissions made in the OA.

5. We have heard the learned counsel for the parties
and gone through the pleadings.

5.1 The main case of the learnad counsel for the
appliéant in this ©OA is that n2 roster has Eé%—ke
maintainéd fer 2C/ST rcandidates for Exkra Departmental
Agents and the pnst ~f EDEPM, llosar is a single post in a

nfficre which cannot be re

0

erved fcr any particular
community, even if reservaticn is applicable. 2s such, the
action of the fespondents in issuing circular dated 1.2.01
(Ann.Al) is arbitrary and vialative «f article 14 and 195
cf the Constitution ~f India.

5.2 During the «<curse of arjyuments, the learned
counsel for the applicant d4id not prese the point that
reservation is not  applicable in the case of Extra
Departmental Agents and <contended that he is entitled for
the bkenefit as was extended in DA HNecs. 207,99 and
263,/2001, Failash Thand Zharma vs. Uninon of India and
Grs;, decided ~n 121.2,20301 by this Bench 2f the Tribtunal
wherein the came issue was alson involved.

5.2 We have =soncidered the sukmissicns made Ly the
learned «ccunsel for the applicant., We agree with the
submissione made Ly the learned counsel £or the applicant
that the matter is sguarely cgvered Ly the aforesaid
decigisn rendered by this PBench in the <case «f Failash
Chand Sharma (supra). In that cacfe alss the ground taken
by the applicant therein was that =ince he haz Leen
continuing as proviesional EDEFPM and his work and conduct
has heen catisfactery, there was nc hasis for issuing

publiz notice for the post of EDEFM, Angai which pest has

leen declared reserved for ST community. This Trikbunal 4did
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not aqgree with the vcontention of the applicant that the
rost of EDEFM conld not be reserved and it was held that
the respondents d~ have authcrity o reserve the post of
EDEFM in the light of circular dakted 27.11.97 by following
the pocst hased reservation polizy 1aid down by the
Grnvernment. The <oantenticn <n kehalf of the applicant that
single pret ~annot he recerved, was alsns negated Ly
holding that reservaticns are required tio be made on the
tagis of vazcancy availakle in the varione recruitment
units and not on the kasis of a single vacancy arising as
in the present cacse. The réspondents have congsidered the
matter in the 1light «f vacancies availakle in a
recruitment unit and have prcoceeded to reserve the paost «f

EDEFM laocated at  Angai  in faveur of E&T community

candidate. Thus, we cannct find fault on the discretion
exercized Ly the respondents authority in this regard.
5.4 " The ratic as 1laid down in this decigicn is fully
applicakle in the instant case and the contention raiced
by the applicant in the OA stands fully answered, thouqgh
at the time of arguments, the learned counsel for the
arplicant has not pressed this point. The only indulgence
the learned <ounsel faor the applicant seeking in the
instant case is that his case should be ccnsidered in the
light <f the provisions made in the DG, P&T letter Adated
18th May, 1979 and cirsular dated 20th December, 1999 as
was done in the case of Failash Chand Sharma (enpra). We
find consideralble force in the submission made ky the
learned ceocunsel for the applizant. It will ke nseful to
extract para 10 and 11 ~f the =aid judgyement which thus
reads: -

"10. The learned counsel arrearing on kehalf of

~the applicant has placed before ue the provisicns
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made in D.G.P.& T.'s lekter dated 12th May, 1579

and circular dated 20th December, 1392 in regard

to the provisiocnal appointmént 5f ED Agents. We
have perused the same and find that the aforesaid
instructions, inter alia, deal with the guestion
of finding alternative employment for the ED

Agents who may have continued as a provisiocnal ED

‘Agents for more than 3 years. The applicant in

the present 0OAs wae appointed on 2.10.1597. From
1.6.1999 he was ~cntinued under the stay orders
passed by this Tribunal and is supposed to be

working as praovisional EDBFM, even at present.

Thus for one reascn or the other, he has
succeeded in completing more than 3 years as
proviSionall EDEFM and, therefore, technically
speaking he is 1liable to» bhe considered for
alternative em@loyment in acecordance with the
aforesaid circular instructions. The relevant
provisinn made in the said instructions reads as
under: -
"Efforts should be made ¢t~ give alternative
employment to ED Agents who are appointed
provisionally and subsegquently discharged from
service due to administrative reasons, 1if at the
time of discharge they had rut in ncot less than 3
years' continumus  approved service. In  such
cagses, their names s3h-uld be included in the
waiting list of ED Agents discharged from
service, prezscribed in [.G.P.& T. letter No. 43-
4/77-Pen., dated 23.2.13579"

Since the learned ~cunsel for the applicant

has made earnest submissione in this regard, we
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have after some consideration thought it proper
te provide by this order thak the applicant will
be <considered for alternative empleoyvment in
accordance with the aforesaid provisicons.

11. In the background of the detailesd discussions

po T

contained in the preceding pragrarhs, we fin
abszlutely no force in any of the pleas advanced
on behalf cf the applicant and accordingly we are
noct akle to pursuade ourselves o qgrant  any
relief =ought Ly the applicant. On the question

‘ of providing alternative emplsyment, we are,

D

hcwever, inclined te direct the respondents t
consider the maktter in terms «f the chservaticons
made by us in paraqgraph 1lle.10. Having =said this,
we prcoceed to dAismiss baoth the OAs with no order
as to costs. ‘The ad-interim order in question

will stand vacated."”
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In the 1light of the decisicn rendered by the

JCoordinate Bench of this Tribunal in the cace of FKailash

K

Chand Zharma (s3upra), the relevant portion of which has
been extracted abcve, we are of the view that similar
order is reguired to. be rassed in the instant rcase.
Brcordingly, the respondents are directed to consider the
caze >»f the apprlicant for alternative emrployment in the
light of the instructicns as reproduced abaove (para 10 of
the judgement in Yailacsh Thand Sharma's case).

Accordingly, the 0A i

n

dispoced <-f with the aforesaid
directions with no order as teo <coste. The ad-interim
dipe;QQ&ﬁ'granted on 15.3.01 and czcntinned till date ghall
stand vacated. lio crder is required on MR Mos. 36072002
and 11/2004, which shall stand disposed of in view nf the

findings given hereinahove.

A}
(/ﬁ<h \/?7\l
(A.F..PHANDART

Member ('

(M.L.CHATTHAN)
] Member (J)



