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IN THE CEWTEAL ADMINISTEATIVE TRIBUMAL, JATIPIR BEINCH
JATIPUR

Date of dzcision: 06.02,.2004

OA No.105/2001
Om Prakash Ehat s/c¢ Laxmanji, aged akecut 21 years r/o
village ledclia, Gram Panchavat Fanase (Puekhar), Distt.
Adjmer and working as Extra Departm2ntal Branch Postmaster,
Kanas, Distt. Ajmer.
.. BApplicant
VERSUS

1. Jnion of India through the Secretary to the Gavt.

cof 1India, ULepartment of Pasts, Ministry of

Communications, New Delhi.

2. Postmaster General, Fajasthan Scocuthevrn Peqion,
Ajmer.
3. Senicr Superintendent <f Fost OQffices, Ajmer

Division, Ajmer.
4. Shri Heeraj Fumar, Senicr Cuperintendent of Post
Cffices, Ajmer Division, Ajmer.
.. Respondents
Mr. P.MN.Jatti, Ceounsel for the applicant
Mr. H.C.Soyal, Counsel for the respondents
CORAM:
don'kble Mr. M.L.Chanhan, Member (Judicial)

Hon'ble Mr.A.U.Bhandari, Member (RdAministrative)

ORDER (ORAL)
The applicant has £filed thiz 0OR thereby praving
for the following reliefs :-
i) That the Annexure 2-1 impugned crder bsz quashed

being illegal, unconstituticnal and violative of
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articles 14 and 16 of the Constitution of India.
ii) That the respondents be directed to make
selectinon and appointment of the E.D.B.P.M. Kanas
as per rules and not to recerve the paost for any
reserved category coaly. It should be cpen to all.
iii) Any other relief which this Hon'ble Tribunal
thinks just and proper in faveour of the applicant

including costs."

2. The brief facts nf the case are that the paost of
Extra Department Pranch PFost Master (for short, EDBFM),
Kanas fell vacant due.to putting Shri Malla Singh, Ex.
EDBPM off duty w.e.f. 22.1.38. Accordingly, the charge of
EDBPM, Kanas was temporarily handed sver to the applicant
on 10.2.9%., Meanwhile, the vacancy wasg notified to the
Employment Exchange for provisiocnal appointment as some
disciplinary acticn ajainst the regular EDEFM vide letter
dated 4.2.72 were pending. As the Emplcyment Exchange
sponsnred only one name vide letter dated 2.3.98, a pubklic
nbtice waeg issued calling applicatisns £ill 31.3.38 vide
leﬁtér dated 17.2.%2. Pursuant to this notification two
applicationg were received till the last date. The AZFO
(Norfh), Ajmer submitted~ on2 more arpplicaticn vide his
letter dated 27.7.98. On the basis of the application
received throngh public notificaticn dated 17.2.%8, the
applicant was provisianally cselected, as rcan be sean from
the appointment letter Jdakted 24.7.9% (Ann.A3). In para 2
of the said letter it is specifically menticned that the
applicant should clearly understand that the provisional
appointment will be téxminated when regular appointment is
made and he chall have no claim for appointment to any

pest. As Shri Malla Singh, who was initially put off duty
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was removed from service w.e.f. 16.9.92 and pericd for
exhausting channels of all departmental and Judicial
appeals and petitions has elapsed, and his no
apreal /petition/CAT case was pending, varancy for regular
appointment was noktified teo the Employment Exchange and
simultanenusly a public notification was alse issued by
the respondent department vide letter dated 1.2.2031 for
filling up the post of EDPPM, Fanas by ET community
candidate in the light of i, Posf, Ylew Delhi lektter Ho.
26012/5,/97-Eegtt (Reservation) Cell-IT dated 2G.7.2000, It
is this letter which is under challeng2 in this OA and the

9,

applicant has filed +thie 32 thereky praying for tha2

aforesaid reliefs.

2. Motice of thiz application was given to the
respondents. The respondents have shated that appcintment
of the applicant was preovisicnal as can b2 sesn from his
apr>intment letter Ann.A3. Since as a result of

disciplinary proceedings against Shri Malla 2ingh (Ex.

1

. 2.8 and
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LX)

EDPFM) he was removed from service w.e.f. 1
pericd «f evhausting chann=ls of all departmental and
judicial appeals and petitions has elapsed, az such the
decicion to f£fill up the vacancy on regular tasis waz talken
ani advertisemenkt was isgsued on 1.3.2001 for fiiling up
the =said po2t by ST candidate due to shortfall of 3T
community. Tt is further stated that as per percentage
fixed for 2T communikty, there shcould he 12 ELBRFM/EDSFM of
ST cemmunity whereby only two perscns of ST community are
working/emploved in this recruitment unit cut of 112 posts
nf EDEFM/EDSFM. Therefore, it was decided to_fill up ths
paet by an ST community candidate con regular basis in the

light ~f osrders/instructions dated %7.11.27 (Ann.32). It
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is furter stated thaﬁ the applicant has got no
indefeasible right to bHe appointed agaihst the.post as the
applicant was engagesd cnly by way of stcp-gap arrangement
and this fact was clearly mentisned in his appeintment
letter (Ann.33). The respondents have alss annexed varions
orders issued by the authorities which indicate that the
reservation isv applicable in Ehe casag of Extra

Departmental Agents.

4. The ~ applicant has filed rejoinder  ther2by

reiterating the submizsisns made in the OA.

5. We have heard the learned counsel for the parties

and gone through the pleadings.

5.1 The main case of the learned counsel for the
bdin

applicant in ‘this OA is that no roster has eo=te

maintained for SC/ST candidates for Extra Departmental

Agents and the post of EDBFM, Fanas is a single post in a

nffice which cannot be rezerved for any particular

community, even if reservation is applicable. As such, thé
actinn of the respondents in issuing sircular dated 1.3.01
(Ann.Al) is arkitrary and viaolative nf article 14 and 16
nf the Constitution of India.

5.2 During *the éourse nf arguments, the learned
counsel for the applicant did not presé the point that
reservation is not applicakla in the ‘case «f Extra
Departmental Agents and contended that he is entitled for
the benefit as was extended in Q2 HNes. 2Z07,/99 and
28272001, Failash Thand charma vs. Union of India and
orz., decided on 14.2.2001 by this Bench ¢f the Tribunal

wherein the same issne was alesc involvad,
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.3 We have considered the sukmizzisnse mads by th
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learned ~=unzel for the applicant. We agree with =-he
submissions made hy the learned counsel fer the applican:
that the matter is squarely covered by the aforesaid
deciéion rendered ky this Bench in the rase of Failash
Chand Sharma (supra). In that case alsc tha ground taken
by th2 applicant therezin was that =ince he has bean
continuing as provisiswmal ED2FPM and his work and conducﬁ

factary, there was no basis for issuing

n

has been sati
public notice for the pnst of ELEEM, Angai which past has
keen declared reserved for ST community. This Tribunal did
not agree with the contention of the applicant that the
pozt of EDBPM could not he reserved and it was held that
the respcndents dn have authority'td reserve the post of
EDEPM in the light «f circular dated 127.11.97 by following

the post based reservation pelicy 1laid deown by the

Goverament. The contention on hehalf ~f the applicant that

single post <cannct be reserved, was also negated by

holding that reservaticns are recuired to be made on the
basis ~f vacancy availakle in the varicus recruitment
nnite and not on the hasis of a single vacancy arising as
in the present case. The respondents have conzidered the
matter in the light «f vacancies availabkle in a

recruitment wnit and have proceeded to reserve the post of

]

EDBPM 1lncated at Angai in faveur of T community
candidate. Thus, we cannaot find fawnlt on the discretion

wercizad by the respondents authority in this regard.

]

5.4 .The ratio as laid down in this dsciszicn is fully
applicakle in the instant case and the ocontenticon raised
by the applicant in the 22 stands fully answered, though
at “he tim2 of arguments, the learned ceunsel for the
applicant has not pressed this point. The anly indulgence

the learned c:ounszel for the applicant seeking in  the
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instant -ase iz that his <ase sgh-uld Lhe ~onsidesred in the

light of the provisions made in the DG, P&T letter dated
l12th May, 1272 and circular dated 20th December, 1399 as
was done in fhe caze «f Failash Chand Zharma (supra). We
find considefable feroce in the submizsion made by the
learned <ounsel for the applicant. It will ke usefunl to
extract para 10 and 11 of the zaid judgement whicﬁ thus
reads: -
"10. The learned counsel appearing on behalf of
the applicant haz placed hefore us the provisions
made in D.3.P.& T.'s letter dated. 12th May, 1279
and circular dated Z0th December, 1399 in rejard
te the provisiosnal appointment <f ED Agents. We
have rerused the same and find that the aforesaid
instructicons, inter alia, deal with the ¢uestion
«f finding alternative employment £for the ED
Agents who may have continued as a preovigional ED
Agents for more than 2 years. The applicant in
the present NAs was appocinted on 5.10,1927, From
1.6.1999 he was continued under the stay aorders
rassed by this Tribunal and is supposed to hbe
working as provisicnal EDRPM, even at present.
Thus for one reaszn or the «other, he has

"

succeeded in <completing more than 2 yeara as

[}

provisicnal EDRPM  and, therefore, te:hnically
speaking he is 1liakle to he considered  for
alterﬁativé émploymént in acsardance with the
aforesaid  cireular instruscticns. The relevant
provision made in the =aid instructions reads as
under: - |

"Efforts sheuld ke made te give alternative
employment teo  ED Agenks who o arvre appointéd

prdvisionally and subseguently Adischarged from

.
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service due to administrative reascns, if at the

-

time ~f discharge they had put in not less than 2

0

uch

[«

vyears' «continuous apprcved service. In
cases, their names should ke included in the
waiting 1list of ED Agents discharged from
servirce, prescribed in D.3.P.& T. letter o, 13-
4/77-Fen., dated 22.2.1972"

Zince the learned cocunsel for the applicant
has made earnest submissicne in this regard, we
have after eome <consideration thought it proper
to provide by this order that the applicant will

be ~onsidered for alternative employment  in

11. In the Lkackgrcund -f the detailed discussions

contained in the preceding pragraphs, we £find

absclutely no force in any «f the pleas advanced
cn kehalf of the applicant and accordingly we are
not  able to pursuade ourselves to grant any

relief scught by the applicant. On the gJuestion

o of providing alternative employment, we are,
however, inclined to direct Ehe respondents to
consider the matter in terms of the observations
made by us in paragraph No.10. Having =aid this,
we proceed to dismise beth the NAs with no order
as to costz. The ad-interim order in questicon
will stand vacated." |

E.E In the light ~f the decision rendered by tha
norrdinate Bench of this Tribunal in the casze of Vailash

4d
Chand Zharma (supra), the relevant porticn of which has

leen extracted alkcve, we are cf the view that esimilar

crder is required to be rpassed in the instant =case.

2rcordingly, the respondents are directed to consider the
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case of the applirant for alternétive employment in the
light ¢f the instructﬁons as reproduced abhove (para fO of
the judgement in Failash Chandg Sharma's case).
Accoerdingly, the OB is dispcesed of with the aforesaid

directicons with ne¢ order as to ecost

0]

. The ad-interim
W\ LAM ~—

déﬁé,“i,n granted cn 15.Z.01 and continued till date shall

stand vacated. 1o order is required =n MA les.262/02 and

9,/2001, which ¢hall etand dispeosed of in  view of the

findings given hereinabove.

r J | ' )
e~ ) -
(}:‘A.K.BHAH-B'A 1) (M.L.CHAUHAN)

o2
Member (A) Member (J)




