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Mrs.Snshma Najar, T3T, Fendriya Vidyalaya M-.2, Jaipur, r,c 3-77,
Vaishali Nagar, Jaipur.
..- Applicant
V/s
1. Union «f India threugh Secretary (Educaticn) , Ministry of
Human Res-urces Development, Shastri Bhawan, MNew Delhi.
2. Commisgioner, FVE, 1%, Institutional Area, Zhaheed Jeet Zingh
Marg, New Delhi.
3. Azstt.Commissicner, T'VE, Regionaltﬂffice,bBajaj Magar, Jaipur.
4. Frincipal, FVNo.2, Jaipur Cantt., Jaipur.
..« Respondents
CORAM:
HON'ELE MF.S.F.AZAFWAL, JUDICIAL MEMEER
HOM'ELE MR,A.P.NACRATH, ADMINISTFATIVE MEMEER
For the Applicant ... Mr.P.V.Calla

For the Respondents ees Mr.V.S.Gurjar

ORDER

FEF H2MN'FLE MR.A,P.MACRATH, ADMINISTRATIVE MEMEER

Applicant, initially app-ointed as Trained Sraduate Teacher
(T5T, fer cshort) vide appoinkment letter dated 7.%.32, Jjoined her
daty on 12.9.232 and was promcted to Senisr Scale grade Fe.lad0-I%00
kv nrder dated 21.10.95, The esszenktial condition for promoticn to

Senicr Scale is that the teacher should have put in 12 years of

n

ervice. Ev crder dated Z0.9.7% (Ann.A 1) the cvder dated 21.10.95,
premoting the applicant to Senicr Secale w.e.f. 13.9.2d, ws cancelled
and she was crdered to ke promoted w.e.f. 16.10.%%, Zhe represented

ajJaisnt this order and her representation was dispcsed of Ly the
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respendents by order  dated I5.5.2000  (Ann.Al), rejecting her
representation on the qground that the service rendered con ad
hoc/trial kasis -annot be counted feor grant of Zeninar Scale and that
the service shculd ke counted fer grant of Senior Scale only frem the
date her =service was rejularised <on  acquiring neceszary
mualification. She has challenged these‘inmugned crders (Anns.3,’l
and A/2) cn the ground that she had in fact completed the requisite

qualifying szervice when she was promcted w.e.f. 132.5.94 and that this

date cannct ke changed to 16.10.24. By an interim crder dated

e

15,

[}

1. 2001 respondent: Mo.2 had been directed not to make any recovery
from the applicant in pursuance ~f Anns.A’l & A2, The =aid interim

order has continued.

2. Esgentially, the contreversy reveolves arcund the fact whether
the length'of mqalifying service as 12 years shall be reckcnned from
the date of her initial appcintment, which was "on trial" basis, or

frem the date when she acquired the qualification of B.Ed.

3. The applicant was adnittedly appointed "on trial" basis and at
the time of her app-intment she did not poszess the qualificaticn of
B.Ed. The trial pericd was stimulated as twe years. Clause 3(iii)
~f the appointment letter provide that if her work and conduct during
the trial perioed ws satisfactery, che will ke neminated to a
teachers' training deqree/diploma course. Ik is= clear from the facts
that she acquired B.Ed cqualification on 1£.10,31 when the result of

the said P.EAd. coﬁrse was declared.

a, The respendents have defended their action of medifying the
date of applicant's premoticn ko Senicr Scale on the greund that the
Senicr Scale is qgranted to teachers after completion of 12 years of
reqular service, The service rendered 'on trial' hkasgis cannct ke

counted far grant of Senicr 3cale. The service shenld be ccunted for

b
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grant of Senior Scale only from the date of the service having been
reqularised on acquiring the necessary gualification as per terms and
conditions of the offer of.appointment. Since the applicant had
acquired B.Ed qualification only on 19.10.34, the respondents contend
that she has correctly heen promoted to Senicr Scale w.e.f. 16.10.96

i.e. after 12 years of regular service from that date and that the

earlier order of premoting her frem 13.9.%4 was errcneous.

5. We find that this controversy had -ome up for consideration
before the coordinate bench of this Tribunal in which one of us i.e.
Shri S.K.Agarwal, Member (Judicial), was a Member, in OA 145,/2001,
Sushil Kumar Jain v. Union of India and Others. 1In that case, the
applicant was Post Sraduate Teacher (PGT), who was also initially
appeinted on trial hasis. The condition for promction to Senior
Scale of a PGT was alsc the same i.e. after cempleting 12 years of
service. The OA of that applicant was allowed in view ‘of the
conditions stipulated in para 4(iv) of the letter of appecintment; "in
the event of completing the training course satisfactorily in the
first attempt, he will bhe appointed as regular PGT on probaticn for
two vears. Satisfactory service during the trial period will count
towards twn years' probation period." This claunse of the letter of
appointment was discussed at ilength and it was held that atfter
satisfacteory coﬁpletion of training and acquiring the gualification
in first‘attempt, the applicant was entitled for consideration of the
two years' period put in on trial as peried of regqular service, since

the said periaod stood converted into the perind of prekation.
6. In the instant case before us, all the conditions are axactly
the same. In the letter of appointment, the condition in clause

3(iv) is reproduced below :-

"iv) In the event of his/her completing the training course
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satisfactorily in first attempt, he/she will be appeinted as

regular

T.G.T. on probation for two years.

Satisfactory

service during the trial peried will count towards the two

years' probation period.”

We do not see any reason for differing with the view alreadv taken in

A 148,/2001,

Learned counsel for the respondents,

apart from the

oral arguments, has filed written submissions to oppose the claim of

the pplicant. The main ground taken is axactly the same as had been

4oy =

taken by the respondents in JA 143,/2001. The main plea is that vide

comminicatinin dated 6.5.94 a clarification had hkeen issued in

unequivocal term that the service rendered on ad hoc bhasis cannot be

counted for grant of Seniocr Scale/Selection Scale and that the

service should be counted for grant ~f Senicr Scale/Selection Scale

only from the date their services were regularised on acquiring the

necessary qualification. The learned counsel has placed reliance on

a number of cases, which are listed below :-

(i) [Union of India v. Aruan Fumar Roy, (123G) 1 SCC 675],

(ii)

tey

[R.Prabha Devi v. Gowt. of India, (1%88) 2 322 2331,

(iii) [N.Suresh Nathan v. Union of India,

Scc 584},

(iv) [D.K.Jain v. State of Harvana, 1325 Supp(l)3CC 249],

(v) [V.Subba Rac v. Secy.te Govt. Panchayat Raj & Rural

Development, Gevt. of A.P., (1226) 7 3CC

(vi) [Pilla Sitaram Patrudu v. Union of India, (1926) 8

scc 637],

(vii) [P.Sadagrpan v. Food Corpn. of India, (1997) 4 3CC
301},

(viii) [Chairman, Rly.Poard v. C.R.Rangadhamaiah, (1997)

(ix)

[u.P.State Cement Corpn. Ltd. v. B.K.Tiwari, (1998)



2 8CC 5421,

(x) [Union of India v. G.R.K.Charma, (1i92) & 82C 186],
(xi) [State of Haryana v. Haryana Veterinary & Ahts Assn.,
(2000) 8 scc 4],

(xii) [Pabitra Mohan Dash v. State of Orissa, (2001) 2
SCC 480] &

(xiii) [{Union of India v. Rakesh Kumar, (2001) 4 ScC

3091"

essentially to contend that conditions of service of an employee
under i:he Government, once he has been appointed, shall be governed.
by the rules governing his service conditions and it will not be
permissible thereafter for hixﬁ to rely upcn the terms of contract
which are not in consonance with the rules governing the service. We
do not find any dispute raised on this point in this matter. It is
an accepted legal position that once an employee takes up an
appointment, hi.s further status is determined and regulated by the
service rules and not by the conditions given in the appointment
letter, in case the same are in contravention of the service rules.
In the case of Union of India v. Arun Kumar Roy, as cited by the
learned counsel, this position has been made clear in para 15 of the
chservations of Hon'ble the Supreme Court. In this, a reference has
been made to the order of appeintment which makes it clear that the
respondent was to be on probation for a pericd of two years which‘
conld be extended, if necessary. Appointment 'order also made it
clear in that case that the appointment was to be on a tempcrary
basis. Hon'ble the Arex Court observed that unless the respondent
makes out a case based on some rules which require confirmation to a
post on the expiry of the period of prchation, he cannot succeed on
the mere ground of his being put on prokation for a period of two
years or by the fact that his prohation was extended. He cannot rely

upon the first clause in the order of appointment either which states
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that the post is temporary kut is likely to continue.

7. It is chwicus that it kecomes necessary to refer to the letter
~f appaintment only in case the pravieion cn a particular aspect is
not available under the relevant service rules. The respcndents
themselves have referred to the case of T.P.State Jement Corperatieon
Ltd. v. B.E. Tiwari, where the stress is cn the fact that the
applicant had accepted the offer of appcintment with thevterms and
cqnditions contained therein and that the applicant cannct read the
cffer of appointment hevond what it says and stipulates.

8, Sn, the controversy is not about £2llowing the conditicns
stipulated in the letter of appointment. It ie essentially abcut the
cervice rles. As had been chserved by the Bench in OA 143/2001, the
department has not been able teo produce any rule to the effect that
the rericd of trial, which later is treated as a rericd of prokation,
cannct  be counted as a perind of rejular service. A mere
clarification which, in this case has keen issued cn 2.5.90d, cannct
tale the =share of a rule. Adminisktrative instructicns or
clarificatcry orders can conly supplement the rules but cannct impart
a meaning to a rule which the rule iteself did nst intend. 3uch
clarificaticns ‘administrative instructicns alsc cannct take the form
nf rules themseives The only remirement, as per the rules, is that
a TGT met cohplete 12 years service lefore promckion to Senior
Scale. On  this aspect, it will ke relevant to produce the

chservati-nz of the Eench in 0A 118 /201, as follows :-

"10. Pefore we part with this crder and reccrd cur decision
in this 0OA, we wenld like te point out that the learned
coungel feor the respondente has, after final hearing in this
case proceeded te file written esubmizeions, in which a

reference has bkeen made by him ks a certain circular dated
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6.5.94, in which certain doubts raised. in respect of a few
service matters have been clarified. One of the doubts
raised was in the following terms :-

"Whether serv.ices rendered as ad hoc, trial period.
and past services rendered in some other department will be
counted for granting of Senior Scaie."

The same has heen clarified thus:

"The service rendered on ad hoc hasis cannot be
counted for grant of Senicr Scale/Selection Scale. The
services should be counted for grant of Senjor/Selection
Scale only from the date their services were regularised on

acquiring the necessary gualifications.”

The learned counsel has, in view of the aforesaid position,
submitted that the grant of Senicr Scale would be permissible
only after counting the service from the date of applicant's
reqularisation consequent upon his acquisition of the
requisite qualification. We are not quite sure ahbout the
position for the reason that the aforesaid circular dated
6.5.94 does not apﬁear to have Ieen issued after obtaining
the approval of the anthority competent to issue such
instructions. We also find it difficult to treat the
aforesaid circnlar as being clothed with the necessary
constitutional authority in the same way in which
administrative/executive instructions are issued by the
government in service matters in order to fill in the gaps in
rules or to supplement the rule position. The sanctity of
the aforesaid instructions is, therefore, in our view, in

serious doubt and we hold accordingly.

11. In this 0OA, as already seen, we are considering the

question of grant of Zenior Scale and also of promotion of
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the applicant to the higher post of Vice Prihcipal. Both
these matters have already been discussed in considerable
detail in the preceeding paragraphs. We have noticed that
the respondents have placed reliance on the same
clarification, as has been brought out abave as part of the

respondents' circular of 6.5.95. The ~sanctity of the

‘aforesaid circular being in doubt, the matter regarding the

grant of Senior Scale to the applicant stands decided in
terms of wﬁat we have already held in the preceeding
paragraphs. The same will hold good in regard to .the
conclusion reached in the preceeding paragraphs abcut the
applicant's promotion to the post of Vice-Principal. We have
also noticed thaf the respondents have not plared before us
any rule stipulating the period of 12 years of service for
grant of Senior Scale. Whether the aforesaid pericd of 12
years will be counted from the date of reqularisation or
else, whether the entire service rendered by the applicant
will be taken into account has, therefore, been determined by
us by an interpretation of whatever rules have heen plared
befrre us and the stipulations made in the appointment
letter. The terms 'service' or 'regular service' have not
keen defined in the rules placed before us. These very
reasone have weighed with us in declaring the matters in this

OA in the manner we have done in the preceeding paragraphs."”

Interestingly, the respondents themselves have taken support from the

conditions in the letter of appointment to counter the claim of the

applicant, by stating that clause 3(i) of the appointment Iletter

clearly states that seniority of the appointee shall be reckoned from

the date he acquires requisite cualification. This, of course, does

not help the case of the respondents, as the issue before us is not

the senicrity of the applicant but is whether she is entitled to
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promotion to Senior Scale after completion of 12 vears nf cervice
from the date of her initial appointment. No rules have heen brought
to our notice which would suggest that under the departmental rules:
seniority is also a factor to be reckoned for determining eligibility
for promotion to 3enior Scale. We do not find any force in this

argument of the respondents.

9. In view of the aforesaid discussion, we come tn the same
concluson as drawn in OA 143,/2001 that the period 'on trial' and
later treated as period on probation, has necessarily to be counted
tn determine the gualifying service of 12 years. In this case, the
applicant had joined on 13.9.82 and had acquired B.Ed. gualification
in the first attempt. Her period of trial thus stond converted to
the period of probation and consequently the length o~f service
required as 12 years has necessarily to take off from the date of her

initial appointment.

10. For the reasons discussed | in the preceding paragraphs, we
allcw this OA and quash and set aside the impugned orers dated
30,992 (Ann.As/1) and 25.5.2000 (Ann.A/2). The respondents shall
conzider the applicant as having been promoted tc Senior Scale w.e.t.
12.9.94, as initially ordered vide letter dated 31.10.95. The
applicant is entitled to all consequential benefits, if any arise.
N;:w order as to costs. O
d«.vﬁ v /\Q"‘“— **V‘Q N—

(A.P.NAGRATH) (S.¥ .AGARWAL)

MEMBER (A) MEMBER (J)



