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OA 104/2001 

Mre.Sushma Na9ar, TGT, Eenclriya Vidyal3ya lb.~, .Ja]pur, r/c. A-77, 

Vaishali Nagar, .Jaipur. 

• •• Applicant 

V/s 

1. Union c.f India thrc.u~h Si=·~retary ( Edm:at i.::n) _, Ministry 0f 

Human Res.:.ur·~ee Devek.pment, Shaetri Bhawan, New Delhi. 

2. C.'.:lmmissioner, FVS, IS, Institutfonal Area, Shaheed Jeet Singh 

Marg, New Delhi. 

3. .Z\::stt.c.:.JT1nissit'.:'·ner, FVS, Pe9fonal (1ffke, Bajaj tlagar, Jaipur. 

4. Frindpa1, FVNc .• ~, .Jaipur 1~ntt., ... laipur. 

CORAM: 

HON' ELE MP .S.LA•:;A_FWAL, JTJI•ICIAL MEMBER 

I-:Y.)N'ELE MR •• 11..P.NAGP.Z\TH, .Z\IiMINIS'IFATIVE MEMBER 

For the Applicant 

For the Resp~ndents 

0 RD ER 

Mr.P.V.Calla 

Mr.V.S.Gurjar 

• •• Respondents 

PEP I-Ji)N'PLE MR.A.P.NA•:;RATH, ADMIHISTRATIVE MEMBER 

Applii::3nt, initially .3pp-:.intec1 ae Tnined .:;r3duate Tea0.::her 

('IGT, k.r ~he.rt) vide app:,intment letter dated 7.·~'.:3'::., joined her 

duty c.n B.9.8~ and wae promi:.ted to Senk·r 2.c.':ile grade Rs.11: . ..,!0-'.:'.S11J1J 

by ~.rd?r d:ited 31.10.9~·. The essential ·~onclition for prc.moti.:.n to 

Senior Ecale is that the teacher shc.ulcl have r:ut in L2 years of 

service. Ey order elated :::o.•:1.·~,.~, (Ann.A,.l) the c.rder d3ted :::1.10.'?5, 

prr:.motin9 the 3ppl kant to 2.enic.r 2.cale w.e. f. 13.·:1.'21-!, ws .::ano:::elled 

and she was .:.t·oori?d tc. be pre.me.tea w.e. f. 16. l0.·~1 13. 2.he represented 

aqaisnt this .:.rder and her representatk·n was dispc.sed ,:.f by the 
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respondents by .:ir&r dated ::::5.: .• .=:1)X1 (Ann.A/'.::), rejecting her 

representation on the ground that the service rendered on ad 

hoc/trial basie 0::annot be counted fr:.r 9rant c.f 2.enfor Scale and that 

the servi•::e shr:0uld te counted fc.r grant .:•f Senir:.r 3°::ale only frcm the 

date her service was re·;Jularisea 0: 0n .:1.::quiring neceseary 

qualifit::ation. She has challenged these impugned ord:re. (.~ns.A,'l 

and A/'::.) on the ground that ehe had in fad c.:.mpleted thi:? requisite 

qualifying servit::e when she was promr:0ted w.e. f. E.s,.·21..J and that this 

date cannr:0t 1:'9 r::han3ed to 11: .• 10.~11~. By an interim c0rder dated 

15.3.~001 respr:m.=ient l'l·'.:'· • .3 had been directed not t.:i maJ:e any recovery 

from the applicant in pursuance of Anns .A,'l & A,'::.. 'I'he said interim 

order has continued. 

2. Eseentially, the cr:0ntrc0ver.:y revolves around the fa 0::t whether 

the length 0f qualifying eervice as 1::. years shall be red:r::.nned from 

the &te of her initial .:ippointment, whir::h was 11 .:.n trial 11 basie., or 

from the date when she acquired the qualificatfon of B.Ed. 

3. The applic.:mt was adni ttedl y app,:dnted 110::.n trial 11 basis and at 

the time of her apr-.:ointment she did n·".:lt p:•seese the quali ficatic0n of 

B.Ed. The trial period was stipulated as two years. ·~lause 3 (iii) 

c.f the app:.intment letter pr('·Vide that if her wc0rl: and •::onduct during 

the trial period ws satisfai:tr:.ry, she wi 11 be ncrninated to a 

teachers' training degree. 1diplc.ma cc.urse. It ie. dear from the facts 

that she ai:quirea E'..Ed qualifi,:::atfon .-:-.n 11:,.10.·::..J when the result of 

the said B.Ed. course was declared. 

4. The respondents have defended their .:iction of mc0difying the 

date of applicant's prom.:'.ltii:.n tr:. Senior s.::ale ·=-·n the 9round that the 

Senior E'.cale is granted to teachers after •X\Irpletion •:'.If 1::. y~ars C•f 

regular service. The servke rendered 'on trial' bae-is .::annot t.e 

cr:.unted fDr grant .:.f E'.enior s.:::ale. The E.ervice shc.ula be ·::<:mnted for 
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grant of Senior Scale only from the date of the service having been 

regularised on acquiring the necessary qualification as per terms and 

conditions of the offer of appointment. Since the applicant had 

acquired B.Ed qualification only on 16.10.34, the respondents contend 

that she has cc-0rrectl y been prc,moted to Senic•r Scale w.e. f. lo.10.96 

i.e. after 12 years of regular service from that date and that the 

earlier order of pre.rooting her from 13.9.94 was erroneous. 

5. We find that this controversy had 0:ome up for consideration 

before the coordinate bench of this Tribunal in which one of us i.e. 

Shri S.K.Agarwal, Member (Judicial), was a Member, in OA l.J-8/2001, 

Sushil Kumar Jain v. Union of India and Others. In that case, the 

applicant was Post .;raduate Teacher (PGT), who was also initially 

appointed on trial basis. The condition for promc·tion to Senior 

Scale of a PGT was alsc, the same i.e. after ct•mpJ.eting 1:2 years of 

service. The OA of that applicant was allowed in view of the 

conditions stipulated in para 4(iv) of the letter of appointment; "in 

the event of completing the training course satisfactorily in the 

first attempt, he wil 1 ~ appointed as regular PGT on probati.::in for 

two years. Satisfa.:tory service during the trial period will count 

towards two years' pr.:obation perk•d." This dauee of the letter of 

appointment was dis•::ussed at length and it was held that after 

satisfactory completion of training and acquiring the qualification 

in first attempt, the applicant was entitled for. consideration of the 

two years' period put in on trial as peric·d .:,f regular service, since 

the said period st.:.c,d com·erted into the J:<:?riod of pre.bat ion. 

6. In the instant case tefore us, all the conditions are axactly 

the same. In the letter of appointment, the condition in clause 

3(iv) is reproduced below :-

"iv) In the event of his/her completing the training course 
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satisfactorily in first attempt, he/she will be appointed as 

regular T.G.T. on probation for two years. satisfactory 

service during the trial period will count towards the two 

years' probation period." 

We do not see any reason for differing with the view already taken in 

OA 148/2(101. Learned counsel for the respondents, apart from the 

oral arguments, has filed written submissions to oppose the claim of 

the pplicant. The main ground taken is_ axactly the same as had been 

taken by the reepon&nts in OA 148/21)Jl. The main plea is that vide 

communicatioin dated 6.5.94 a clarification had been issued in 

unequivocal term that the service rendered on ad hoc basis cannot be 

counted for grant of Senior Scale/Selection Scale and that the 

service should be counted for grant of Senior Scale/Selection Scale 

only from the date their services were regularised on acquiring the 

necessary qualification. The learned counsel has placed reliance on 

a number of cases, which are 1 isted below :-

(i) [Union of India v. Arun Kumar Foy, (1086) 1 SCC 675], 

( · · > [R P bh ~ · .... ~ t t- I a· (1·-c·c·> • ~.,., -.-:. ... 1 11 .• ra _ a L~v1 v. \;l()V • o n 1a, ;J._ • ._, .:; .::>1-'- .:..~.:> , 

(iii) [N.Suresh Nathan v. Union of India, 1992 Supp (1) 

sec 584], 

(iv) [D.K.Jain v. State of Haryana, E 195 Supp(l)SCC 349], 

(v) [V.Subba Rao v. Secy.to G:21vt. Panchayat Raj & Rural 

Devek1pment, Gr:wt. of A.P., ( Ei96) 7 S•::!C 626), 

(vi) (Pilla Sitaram Patrudu v. Union of India, (1996) 8 

sec 637), 

(vii) [P.Sadagr:.pan v. Food Corpn. of India, (1997) 4 SCC 

301], 

(viii) [Chairman, Rly.Board v. C.R.Fangadhamaiah, (1997) 

6 sec 623], 

(ix) (U.P.State Cement Corpn. Ltd. v. B.K.Tiwari, (1998) 

..---- ------=---- ·-=-~-·~ ~---



- 5 -

2 sec 542), 

(x) [Union of India v. G.R.K.Sharma, (lS-~i.S) 6 .sec 186], 

(xi) [State of Haryana v. Haryana Veterinary & Ahts Assn., 

(2000) s sec 4], 

(xii) [Pabitra Mohan Dash v. State 0f Orissa, ( 2001) 2 

sec 480] & 

(xiii) [Union of India v. RaJ:esh Kumar, (~001) 4 SCC 

309)" 

essentially to contend that conditions of service of an employee 

under the Government, once he has been appointed, shall be governed 

by the rules governing his service conditions and it will not be 

permissible thereafter for him to rely upon the terms of contract 

which are not in consonance with the rules governing the service. We 

do not find any dispute raised on this point in this matter. It is 

an accepted legal position that once an employee takes up an 

appointment, his further status is determined and regulated by the 

service rules and not by the conditions given in the appointment 

letter, in case the same are in contravention of the service rules. 

In the case of Union of India v. Arun Kumar Roy, as cited by the 

( 

" learned counsel, this position has been made clear in para 15 of the 

observations of Hon 'ble the Supreme Court. In this, a reference has 

been made to the order of appointment which makes it clear that the 

respondent was to be on probation for a perk·d of two years which 

could be e~:tended, if necessary. Appointment order also made it 

clear in that case that the appointment was to be on a terrporary 

basis. Hon 'ble the Apex Court observed that unless the respondent 

makes out a case based on some rules which r~~uire confirmation to a 

post on the expiry of the period of probation, he cannot succeed on 

the mere ground of his being put on probation for a period of two 

years or by the fact that his probation was extended. He cannot rely 

upon the first clause in the order of appointment either which states 
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that the pc0st is temp:.,rary but is 1 iJ:el y t0 continue. 

7. It is i:bvi.':-.us that it t.ec.:imes ne.::eesary tc. refer to the letter 

of app:dntment only in case the pr0:ii.riek.n c0n a parti·~1hr aepect is 

not available under the relevant service rulee. The respondents 

themselves h.:ive referred tc. the .::.3ee of U.P.State 1:ement Corpe.ration 

Ltd. v. B.F~. Tiwari, where the etress is c.n the fact that the 

applicant had a.:x:epted the offer of .3ppi:.intment with the terms and 

cC1ndi tions contained therein and that the applicant c:annot read the 

offer c0f app:·intment bey.:.nd what it says and etipulates. 

8. S0, the ·::<:·ntrc·\.·ersy is not ab:.ut f.:.lli'::.win.;J the c:onditicns 

stipulated in the letter of app:iintment. It ie essentially about the 

eervice niles. As h3d l~n cbserved by the Bench in OA l-J.3,'::::001, the 

department has not been able to produce any rule t.:. the effect th3t 

the period of trial, which later is treated as a perio:.a 0f r:·r·:.t.ati.:in, 

canni:-.t be cmmted .:is a peri.:.d of re.~lar service. A mere 

darification which, in this caee hae been issued c-.n •:0.5.~1-l, cannot 

tab:? the shar:oe of a rule. l~.dministrative instructions .:.r 

dari fic.:itc.ry .:irders can c.nl y supplement the rules but .::.~mnot im):'3rt 

a meaning to a rule which the rule i teel f d1 a nc.t intend. Such 

dari fkatic.nE"/adninistr.:itive instructions also c.3nnc.t tab:? the fc,rm 

of rulee themselves The .::.nly re<:1uirement, ae per the rules, is th3t 

a 'DST must 

Scale. 0n 

c:omplete 1:2 years 

thie .:ispect, it wil 1 be relevant t·:· produ.::e the 

"10. Eefore we r-art with this order and· rec.:0rd our decision 

in this OA, we Wl'.:'•JJld 1 il:e t('. p0int .:mt that the learned 

counsel fc.r the resp:.ndente has, after final hearing in this 

case prc•ce.eded t0 file written subni::eione, in whii:::h a 

referen•::e hae been m.3de by him t.:-· a .::ertain 1::ircular dated 
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6.5.94, in which certain doubts raised in respect of a few 

service matters have been clarified. One of the doubts 

raised was in the following terms:-

"Whether services rendered as ad hoc, trial period 

and p.:ist servicee rendered in some other department will be 

counted for granting of Senior Scale." 

The same has been clarified thus: 

"The service rendered on ad hoc basis cannot be 

counted for grant of Senior Scale/Selection Scale. The 

services should be counted for grant of ~nior/Sele.:::tion 

Scale only from the date their services were regularised on 

acquiring the necessary qualifications." 

The learned counsel has, in view of the aforesaid position, 

submitted that the grant of Senior Scale would ~ permissible 

only after counting the service from the date of applicant's 

regularisation consequent up-:in his acquisiti0i, of the 

requisite qualification. we are not quite sure about the 

position for the reason that the aforesaid circular dated 

6.5.94 doi:?s not appear to have been issued after obtaining 

the approv3l of the authority competent to issue such 

instructions. We also find it difficult to treat the 

aforesaid circular as being clothed with the necessary 

constitutional authority in the same way in which 

administrative/executive instructions are issued by the 

gove~ment in service matters in order to fill in the gaps in 

rules or to supplement the rule position. The sanctity of 

the aforesaid instructions is, therefore, in our view, in 

serious doubt and we hold accordingly. 

11. In this OA, as already seen, we are considering the 

question of grant .:if ::.enior Scale and also of promotion of 

1 
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the applicant to the higher post of Vice Principal. Both 

these matters have already been discussed in considerable 

detail in the preceeding paragraphs. We have noticed that 

the respondents have placed reliance on the same 

clarification, as has been brought out above as part of the 

respondents' circular of 6.5.95. The sanctity of the 

aforesaid circular being in doubt, the matter regarding the 

grant ·:·f Senior Scale to the applicant stands de·:::ided in 

terms of what we have already held in the preceeding 

paragraphs. The same will hold good in regard to the 

conclusion reached in the preceeding paragraphs abc.ut the 

applicant's promotion to the post of Vice-Principal. We have 

also noticed that the respondents have not placed before us 

any rule stipulating the period of 12 years of service for 

grant of Senior Scale. Whether the aforesaid period of 12 

years will be counted from the date of regularisation or 

else, whether the entire service rendered by the applicant 

will be taken into account has, therefore, be.en determined by 

us by an interpretation of whatever rules have been placed 

befc·re us and the stipulations made in the appointment 

letter. The terms 'service' or 'regular service' have not 

been defined in the rules placed before us. These very 

reasons have weighed with us in declaring the matters in this 

OA in the manner we have done in the preceeding paragraphs." 

Interestingly, the respondents themselves have taken support from the 

conditicns in the letter of appointment to counter the claim of the 

applicant, by stating that clause 3( i) of the appointment letter 

clearly states that seniority of the appointee shall be reckcned from 

the d3te he acquires requisite qualification. This, of course, d:es 

not help the case of the respondents, as the issue before us is not 

the seniority of the applicant but is whether she is entitled to 

-- - -=----- - -~ -.=..-~- .. - - -~ -
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promotion to Senior Scale after completion of 12 years of service 

fr.:.m the date of her initial appointment. No rules have been brought 

to our notice which would suggest that under the dep9rtmental rules 

seniority is also a fa.::tor to be reckoned for determining eligibility 

for pr.-:-.m.:1tion to 3enior Scale. We do not find any force in this 

argument of the respondents. 

9. In view of the aforesaid discussion, we come to the same 

concluson as drawn in OA l-IB/2001 that the period 'on trial' and 

later treated as period on probation, has necessarily to be c0unted 

to determine the qualifying service of 12 years. In this case, the 

applicant had joined on 13.9.82 and had acquired B.Ed. qualification 

in the first attempt. Her period of trial thus stood converted to 

the r:-erioo of probation and consequently the length of service 

required as l~ years has necessarily to take off from the date of her 

initial appointment. 

10. For the reasons discussed in the preceding paragraphs, we 

allc·w this \.)A and quash and set aside the impugn.:?d •:'lrers dated 

The respondents shal 1 

, .. 
c.:.nsider the applicant as having been promoted to Senior Scale w.e. f. 

p.9.94, as initially ordered vide letter dated 31.10.95. 'I'he 

applicant is entitled to all consequential benefits, if any arise. 

No order as to costs. 

~"-'-'+~ 
(A.F.NAGFATH) 

\) 4 n 
>' ·--/~ ,.,_ '!7 '--· 

( S. ¥. _a,GARWAL) 

MEMBER \A) MEMBER (J) 


