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IN THE-~~N~RAL ADMINISTRA~IVE TRIBUNAL, :JAIPUR BENCH, JAIPUR 

. I 

0 .A .No .24/200 i 
j ; • 

Date· of order: 

1. 

·2. 

3. 

Vinod 'Kumar Sharma, S/o Sh.Vishnu Saran Sharma, R/o 

' Behing Head Post Office, Bharatpur. 
'" 

• •• Applicant. 

. ' Vs • 
i I 

Union Of·~ India through Secretary_, Deptt.of 

I. 
Agricultu~e, New Delhi. I 

-
... -· · Dir·ector, National Researth Centre; On Ra~es~ad 
,--, " -

· Mustard _Sewar ,· Bharatpur. 

, Indian Council o.f .... Agricultur_e. Research through~ it3 

Chairman, Pu.a ariilding, New De1hi •. 

4. , Bha.ratpur·, 'Dholpur Purva Saini,k Kaly_an Sam-iti, C/o 

J iia Sainik ·Kalyan Karyala:ya t.hrough its Secret·ary, 
, 

Bha:tatpur. · 
I 

Mr ~K .'P ~Singh 

Mr.V.S.Gurjar 

CORAM: 
~-

••• Respondents. 
. I 

.. Counsel for ~pplicant 

Counsel for respondents. 

Hon' ble Mi:.s.K.Agarwal, Judicial, ,_Member •. 

~ER HON~BtE MR S.~.AGARWAL~· JUDICiAL MEMBER. 

in ·this O.A ~iled under ~ec;ig of th• ATs Act, 1985~ 
. . 

the ~pplic~~t makes a.~rayer (i) to quash, the verbal. order· 

-of termination of tlie services of the applican~ . and to 

direct the respondents to, take · ba.c·k the applicant fortnwi th 

in ~.arvice and .(ii) to direct the responderits to r~gularis•· 

"the services of the applicant· as' p.arinanent· employee, fixing 
I . . . I - ' < • 

him ip regular ~cale o~ pay as·admi~sible to otrter sim~l~rly 

situated ~~~loyees~ 
' I , ' ' 

,· 

2. In brief fa~ts of the case as ·stated -,by the 

that'he was engaged as Agricultural labour on. 

/ 

/ 



/ 

/ 

i 
I ,.:. '· 

2· 

12.1.91 by respondin~ No.4 but hi worked under thi control 

and sulp'~rvisio~ of resp6ndent No.2 a·nd the nature'. of -work 
I , - . - . . . . 

allote~ to him was of .perennia~ nature. All of a sudden the 
' ' .. 

. \ 

servic~s 'of the . appl.:i,cant were dispensed.· with by the 
' ! 

' 
respon~ents•. department, w.e~f. -20~6.9_9 when he pressur_ised 

. I . . 
I -

respondeni No.Z to make him ~egular and to fix in a regular 
l . . 

. ' 
scale- J of pay and to grant him tne status of ·permanent 

• I 

~mployre· It is stated that although no ·order oe appointment 

-was g~ven - to the- 'applicant eitner by ·r-espondent· No.4 or by 
' l 
respondent No.2 but emp~oyer _ _,_ employee relations were 

I- . . . 
cr~at~d between the applicant •nd the principai employer· and 

t~e pJinci~~i em~loyai had the power to alter:~6e ~erms ~nd 
! 

conditions of contra<1:t \ and also - to terminate/dismiss ·the 

applicant from. service, when ever 1. t is fo·und' necessary. It 
• I - . . . 

is further.stated that dispensing ~itn tne services of the 

applicant is arbitrary and in viol_ation of Article 14 & 16 

of the Constitution~ It is sta~ed tnat a(ter dispensing witn 
• i . 

the seivices of th~ applicant,:iespond~nt'No.2 rec~uited the 
- . -~ . . 

/, . 
persons 1 named in. para S(D) ~S(E) of tne O.A, ·theiefore, the 

action of' the respondents dispensing with the services of 
- ' 

the applicant and not regularising him is not only 
·. 

discriminatory but also in violation of the provisions of 
~ 

the co'nstitutiol) of India. Therefore, t,he applicant filed 
·" 

-this O.A. for·the relief as above. 
. • •' /I> 

·3. Replr was filed. It is stated that the applicant ~as 

engaged by Contractor, respondent No.4, . therefore, mere 

working on contract ·basis through a contractor, does not 

,confer .. any r-ight ·in favour of the appli~ant to insist for 

regul~risatio~. The applicant is not entitled to the status 

of a . permanent employee withou-t ·undergoing the process of 

appointment 

I 

~in accordance with- the relevant rules. It is 

I 
I 



/ 

, 

3 . 

. \ 

• 1 • ' \~\ ' 

- . ~l~,o · slt.ated that no rel at ion of employe~. and employee· could 

be established b~tween ·the applicant and the principal 

empl~y~r and ~ork offered to the_ applicant was not at all 

pe~enn/i_al nature •.. There_fore, ~he:. action of the. respondents 
• I . '· _· 

I ! 

was neither· 
i 

illegal nor _in violation bf the provisi?ns of 

.the cbnstitut-ion. I . 
·-Hence, the applicant has .-·no case for 

I 

·' 

_re~ul~ris~t~on ~nd 
! ' ...... . 

granting ·permanent status •. 

4. i 
' 

Heard the l~arned counsel for the parties and also 
~ 

perus~d·the whole iecoid. 

5. The, learned counsel for the applicant: urged' that 
.... 

al.thotign- the a_ppl icant was engaged by the Contractor; .but he 
. . 

has w·orked under. th-e direct superv isioq and control ·of the 
, ~ . \_ • . . J . . 

principal employer. and th_e work . aS§tigne~ 
1

to him · was ~ 

pereo~iql nature'- and the contract. was only a camouflage to 
•.. . , -·~1:!> 

finish the· rights for · regularis_ation and the action of . 
. ', 

respondent No.2 ·in dispensing wi.th the services of 
1
the 

. I 

_applicant is arbitrary and illega_l. In suppor·t; of· h.is 

-contention.s,_ he has referred to (i) (,1997) 9 SCC 377,· Air 

India.Statutory .Corpn & Qrs vs •. -unite,d Labour union & Ors, 
-

(ii) 1(1997) 10 SCC ·754,_ - International_ Airports Authori.ty 

Emploiees Unibn & AI'lr. V~. Airport Authority·of India & Ors,· 
··; I . · · 1 

I 

(iii), (1998) s ·sec 301 union of India & ors' Vt;J. "Subir-

Mukhatji & .Ors; .(i.v-) (1999) .6 SCC 439, I·ndi.ar(Petrochemicals ~ 
. . " " 

I • \ -

~orpn ·Ltd •. & Anr Vs. Shramik Sena & Ors, ·_(v) (2000) I SCC . 
' ~ I 

330,_ ILK.Panda & 'ors. vs • ."Steel Autnoiity ·of ·India & Ors. 
' - I 

6. ori·· the .other hand, 'the learned counsel for the 
' " . . . 

,, respondent-a has objected the· arguments of the counsel for . . ' 

. ' -
th~ applicant "and emphasise~ .that(. t.he applicant havin9 b~en 

erigaged - through the con tractor, there fore·, there was no -
i ' 

relation. of employer . ,- l ' . I .. ~I 

~~T , stated that 

and employee between ·the part i~s •. He 

no notification under Sec.10 of the 
/ 

' ' 
\ 

·t 

/ 
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I, 
I 

' ! 4 

Contr1 
,. 

Labour (Abolition -& Regulation) Act; 1970 ·was in 

f.orce a.t that . time and the work ass ign,~9 to "the. ap_pl icant 
\ 

was_ no,~·_ of perennial nature, therefore, .. the applicant has no 

case. 1 

I 

7 .• 
. i 

! I have given anxious . consideration to the rival 
' I / 

' 
conte~tions of both th~ parties and.also perused-the whole 

. ! 
" · recor~, including_ the legal citations referred by - the 

\ l 
I, 

counse;l for the' a:ppl icant_; 
I 

! . 
8. 1 Admittedly, the applicant. was ·engaged by the 

I 
I . 

Contra!cto:c_:~ A· principal employer riormal~y appoints a 
I 

-contr~ctor who in turn appoints the labour~ No relation.of 

• I employer and employee in law exis.t between -the :principal 
j / - • 

. . 
em.ployer.1 and· contract labour._ ,The · ce.ntract labour was n'ot 

prohibited as n6 ·notification was issu_ed~u.nder s~~-10(1) of 
. . . 

. the Col')t~c,t Labour"(Abolition ·& Regulation) ,f\ct, 1970. 

. 9. 

I . -. 

·l 

s-ection 10 CLRA A.ct reads as under: 

"10. Prbhibitation of employment of contract :tabour 
. - . .--

( f) · Notwithstanding _a·nythi.ng· ·contained in. this· 

- Act, the appropriate Govt may; after consultation· 

with the· Central Board . or, as the case \may he, ·a. 

State .. Board, prohibit., by notification in the 

Official Gazette, e_mp~oyment of contract labo·ur i.n 

any p_rocess, operation . or other ·work in any 

establishment •. ( 2) Be.fore issuing any not i ficqtion, 

under sub-sect'ion (. l) , in .relation "'---to an 
\ . 

establishmept, the · .a~piopriate - , Govt shal-1 have 

r.e9ard to ·the· conditions of work and benefits 

provided for the contract labour in that 

est.ab! ishmeht and other· r'elevant factors, such as­

('a) ·whether_ the· process, operati~n or other work is . 
. '---: 

·incidental to·, or n.ecessary for· the industry, t-r.ade, 
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. I 

. '·5 

I 

bu~1nes~, manufactute or ocGupation that is ~atried 
. r 

on in the establishment: 
" (b) whether· it is of_ perennial- nature, _that is to -

. I 

say, i_t .is of s.ufficient duration .havin9 regard'to. 

'' . th.e nature ·o~- industr;y, trade; business, manufacture_ 
. . -~ . ' . 
or occupation carri~d·ori i~ that establishment: · 

• 1 • - - • -

( c) whether~ it is· ·done ·ordinarily through· regular 
i ' • ~ ' • ' • • I ' . • . , 

workmen. in that est'abl~shment. or .. an establishment· 

similar _t_hereto:-

. (d) .whether it ·is su.ffic:lent-to. empl9y··considera~le 

number of wholetime workmen. ·, - . . . . ' 

Explanation · If a quest-ion arises rwh:ether a___ny 
.. 

process or operation or other·W.ork is of perennial 
- . , ' 

nature, th~.decisiori of th~·a~~ropriate gove~nment 

ther,eon shal
1
1 be final." '. 

- , , 
, 

10. On a perusal of toe prov is.ions gfyen under s_ec.10(1)' 
.) 

of C_LRA, the following co.nsequepces fol~ow on issui_ng· of a· 
, ,· 

"_,notif:icat-io·n .. un_de·rJ S~c.'10('1). of th~ Act:_ 

( i ) contract labour workin.g in the esta·bl ishment . ~ 

conc~r~ea· at the 'i:ime of issue 'of notification will . ' 

' ' ' ) . 
cease t9.function: 

(ii) tt:ie ' contract. of . -'pr1ncipal em_ploy~: with the 
./. ' 

contractor iri r~gard to the c6ntract labour comes to 

-an. end. " 

(iii) 

. ' 
'· ' 

no coptra~t l~b6ur .can be employed by.the principal 
..... 

employ_er in a_hy process·, operation or other ·work· in 

'the establishment to wh.ich the -notification relates 
.1 ' -

at any time therea_ft.er. 

(iv) the con tr.act labour · is not rendered unemployed but · 
I '--

I 
I 

.. I· :·n6tiiica·t;:ion 

\)A A 0. 1 . 

r3-i'-

~6ntfnues in the'employment·of the contractor as th~ . . ~ . . 

not : _sever· the relationship of 

I ; . I . • 

·, 
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I ' 

., 

/. 

master and· servant be.tween the contractor and the 

c9ntract labqur. 

. ( v) the contractor can u t"il ise the services · of the 

contract· labour in any· other . establishment in 
/ 

-respect of which no notification under Sec.10(1) Aas 
. . 

been· issued where all the · benefits under the CLRA 

Act. which we·re being enjoyed· by· it will be 

ava.ilable; 

(vi) if a contractor ~ntends to retrench his contract 

.labour, •he can do so only in. _conformity with the 
I : 

' 
provisions of the lD Act~ 

In Ste~i Authority · of India Vs • Nat'ional Union 
i . 

. 
'· 

Waterfront Wor·kers, · 2001 (5') Scale 636, · in whl.ch ·the cases . ( 

. . 
referre·d by the applicant have also been· considered and held. 

. . . 

tnat history of axp,1.oitation of labour as old.as history of 

civilization. Th~ Apex Court further held that in the case 

of abol~tion of ·contract · labour. upon issuance · .of 

notification under Sec.10(1) of CLi~A Act ·.1970, the 

reg~larisation - is. not automatic. If upon iss_].iance 'of 
-\ 

notification for abolition of ·contract laboui Sec.10(1) of 
.. 

the Act of 1970 when . industr:ial. disputes is raised ·by the 
I 

~ 
,. 

contract· labour and Industrial Tribunal fou.nd that the 
-

. -contractor has been .interposed, as a mere ruse/camouflage to 
·~ 

. ·• 

· ev.ade· the compliance of various beneficial legislations so 

as· ~to deprive t;:he workers of _the benefits th.ereunder, under 

. th~se> circumstance-§. the contra.ct labour will have t;:o be 

treated· as emp).:oyee of the principal employer and he be 

directed to reg~larise· the contract labour if they are. 

otherwise found suitable by relax~ng · t·he condition as to 

maximµl:n age ·and ·a·cademic qualification other tha.n technical 
. I 

qualilfication. 

~I I . __;_;---- . 

' 
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:7 
,. 

-
13. De-lhi High Court· . -in a recent· -judgment in IGM 

I 
E!!.S_ ineering Worke·rs· Union & Ors~ Vs. !!OI ~ · Q.E.~ 2001 { 3) SLJ 

l 

15. de!ciged on 29.9.2000, sumlllarised the law in ·respect of 
' I ' ' •· 

-contract labour on th~ basis of decisions gi~en by the Apex 

.\ 

Court and other C6tirts' of the· country as tinder: 

I. 

'I 

"l !" The Act allows. and . recognises contract labour 

and- ·,framers the 
·,,. 

Act .never purported· to 

abolish ~n its entirety. 
'-, 

2. It is for the appropriate Govt to decJde un·aer 

Sec.10 ·of· the ·Act ' whether to ·abolish contract 

lab6ur in any processi operation or other work in 

any establishment. For. this procedure -is 

prescribed under Sec.10{ 2) qf the Act as· per 
' \ . 
··which •appropriate G.ovt. 1 has not-only to consult 

.. the Board._ but also ta~e into · cons iderat,ion 

factors mentioned in··sep~l0{2), -which incl~de ~he 

dons·id~ration as to wh~ther .the work being 
.. 

perform~d by the workers in such establishment 'is 
. . . I . , . 

of p~rennial nature or. not. I.n various· judgments 

Supreme Court· ha.a held _that ·this is a function 
~ 

which . is t;.o be es~~ntially perfoi~ed by 
... ' 

appro~riate Govt ~nd not by.th• High Court_?nder 

Article· 226 of the Constitution· o:f Indi·a or 

Sup~eme . Court· under Article 32 of the 
.·. 

Constitution of India •. 

~3. If notification under Sec.10(2) is issued by the 

appropriate· _Govt then the said establishment in 

- that pros:ess, operation or work to wnich such 

notification relates, the said establishment 

· [· cannot engage·· contract labour. Further 'existing 

;4L·· 
conttic~ labour would become di~ect employe~~ Of 

I 

I 
/ ' 

:-
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.... 
8' 

, I •. , 

the -Pr~ncipal.empl~yer. 
_,,. . . ~ 

.4. in the absence of auch· notification; ther~ li·no· 
' '. 

right which. flows ·from the prqvisions of t.t:1e Act 

for the contract labourers to" be absorbed or· 
/ 

beco~e ~the employees of Principal e'tnpl6yer and 

therefore 1 .. SU'Ch. c6ntra6t· · labourers cannot 
,. 

appro~ch Higf:l C.ourt under Article 226 ·or Supreme 

Court under ·Article ·32· or Articl,e J.,36 of the 

C6~sti.tution. of India ·for c~laiming regularisation 

5. However, , if in . a particular case the con:tract 

workers claim that tne contract. syste~ in ··the 

particular. process, operation,· or other work in 
( 

an establishment is of peren~ial nature and 

notwithst~ndin~ the: f~ct t~at ingredients of Sec., 

10 ( 2) . of the. c·ontr~ct Labour -( Regula~isation: & 

I , . • I 

Abolition) Act are. satisf.i~d ·the practice of 

· c;::ontract labour is- contih!led, then· they can 

,approach the. a·pproprlate Govt under the Act . for 

issuing·-necessa~y nc;>~_ification under Sec.10(2) of 

'the CLRA Act • 

6. in 
. , 
case -the contract work~r-s claim that; a 

particul_ar~.contract in .any process~. operation or 

other work in the establishment. is sham, ~tnd they 

have become . dir.ec't employees· of the principal 

employe~·then the remedy is to raise industrial 
. 

disput~s. 

Whether .stith .contract labourers have· become. the 

~mp_loyees of- Prin'Tipal. empl~yer ,in course o_f. time 

and whether. the .· engag~-ment and employment of 

1 iabour.ers · through contract, is .a ·mere camouflage and 

/, , a smoke screen is a question· of fact and has to be 

Q~~· ' 
r~ 

I· 
l 
I· r . ~ " 
I 
I 
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· establ i'shed by ·the contract laboµrers on the basis 
' ' 

o.f ·requisite materia:1·· _If in a given case coqtract 

'·labourers contend that the work is. of perennial 

nature and the contractor- is a· mere- camouflage, t_he 

appropriate remedy for' them is to raise industrial 
I 

dispute and seek referenc_e to labour Court/ 

Industrial ·Tribunal under· ·the Industrial Disputes 

·.Act,' which ad:! the competent. fora to adjudicate such· 

- such dispute on the _basis of oral ahd documentary 

evidence produced b_efore th~m~ 

In the instant c~se, undisputedly, the applicant.was 

engag¢d by the contractor. The contractor was receiving 

monthly payment fr6m tne.principal-employer on submission of· 

bili and then the contracior ~ade ~ayment to the c6~tract 

labour. No re,lation of erttpl·oyer and employee could be 

. established in between the parties by any evidence. No 

industrial di§putes appear t~ have been raised as indicated 

in ~.K.Pahda Vs. Steel Authority ~f India, as ~epor~ed in 
• ' • - . • • • r 

2000(7) SCC .-330. No notification appears to have been issued 

for abolition of Contract Labour,.under.Sec.rO(l) of the 

CLRA; Act~ . 1970~ The app1ic~nt failed to est~blisti th·e · fact 
. I 

that: the _:work- assigned· to him was of perennial nature. It 

also' appears that ,Indian Council of Agriculture' Res_earch was 

naving' its own recrui tm_ent rules and 'selections are being 
-

d<;me after _following the regul.ar process. of sel.ection under 

the rarevant rules. Theief~re, .od the b~sis o~ settle4 legal 

position and· facta present,d _b,foi~ this Tribunal, I am of 

the consider~d opinion that the applicant failed to 

' . ' 

esta.blish. any case for· interference by th.is Tribunal and -
I 

thisl·o.A devoid- of any merit is liable to be_ dismissed.: The 
- I' . 

_~~citations as .referred by tile learned coun~·e1 for tile 

~ ' i 

,· 

'' 
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' 1·. 
applisant do not help the app"iicant .in anyway. 

14.· · I,_ therefore, dismiss this O.A having no merits with. 

no ord~r as to costs. 

..Q,,,~~ 
~ ~K .Agarwal) . 

' ' 

Member (J). 

\· . / 
, , 

\. 

/ 

( 


