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'of termlnatlon of the serv1ces of the appllcant and to

e

I
I
|

.IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPER BENCH, JAIPUR

- ]
o A.No. 24/2001 Date of _order: A—é}}//)’/’ﬁ/

V1nod Kumar Sharma, S/o Sh.Vlshnn Saran Sharma, R/o'
s Behlnd'Head Post Office,vBharatpur.

o , . . .Applicant.
t . . N ) / ) .

s
~ . i \

: . N . - VS. . - o
i I . . . ~ L . /
1. . Union of° India. through Secretary, ' Deptt.of
Agr1culture, New Delhl.‘ . ) T /
2. If{D1rector, Natlonal Researth Centre, On Rapeseed

" Mustard. Sewar, Bharatpur.
3. : fIndlan Counc1l of Agrlculture Reséarch throug its
Cha1rman, Pusa Bulldlng, New Delhi.
4. N Bharatpur,:Dholpus PurvaISainlk Kaljan éamiti,’c/d
'Jila_Salnlk-Kalyan Karyalaya through-its Secretary,

[

gharatpur.'

. l " ...Respondents%
‘Mr,KﬁP;Singh , 2 bounsel for‘applicant
'Mr.V.Squrjar : I Connsel for respondents.\

CORAM:
. ‘ '

Hon'ble Mr S K Agarwal, Jud1c1al;Member.

-PER HON'BLE MR S.K. AGARWAL, JUDICIAL MEMBER.

o In this O. A flled under Sec.l9 of the ATs Act, 1985,

_ the appllcant makes a prayer (1) _.to quash the verbal ‘order”

-
.

dlrect the respondents to take back the appl1cant forthw1th

~in” serv1ce and (11) to ‘direct the- respondents to regularlse-

“the serv1ces of the appl1cant as’ permanent employee, f1x1ng

:'hlm in regular scale of pay as*admlss1ble to other s¢mllarly'

51tuated employees. . o N
2. - - ln. brief facts of fthe‘ case as’ stated by the-

applicant are that he was engaged as Agr1cultural labour on.
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12 1.94 by respondent No.4 but he worked under the control

and superv151on of respondent No. 2 and the nature of work

.alloted to him was of perennlal nature. All of a sudden the

services ‘'of the 'appllcant _were dlspensed w1th by the

respondents' department W. e'f..20 6.99 when he'pressurised
| A2
respondent No 2 to make h1m regular and to fix in a regular

A

scale of pay and to grant him  the status of permanent

employFe. It is stated that although no -order of app01ntment

‘was given - to the appl1cant elther by respondent No.4 or by

!

Arespondent No 2 but employer o= employee relatlons were

|
created between the appllcant and the pr1nc1pal employer and

‘the prlnc1pal employer had the power to alter the terms and

condltlons of contract and also to term1nate/d1sm1ss the

appl1cant from service, wheh ever it 1s found necessary. It

appl1cant 1s arb1trary and 1n v1olatlon of Art1cle l4 & l6

of the ConstltutLon. It is stated tnat after dlspens1ng w1tn

7

‘the services of the appllcant,‘respondeng No.2 recrulted the

[N

- persons ' named in para 5(D) &5(E) of the O.A, therefore, tne

action of'the'respondents dispensing with the services of

- the appl1cant and not regularising‘ him is not only

dlscr1m1natory but also in v1olat10n of the prov1s1ons of

a

the Constltutlon of India. Therefore, the applicant flled

gl

‘this O. A. for: the rellef as above. ' e
3. . Reply~was flled. It is stated that the appllcant was

'engaged by Contractor, ‘respondent No.4, ,therefore, mere

working on contract basis through a contractor, does not

confer. any right ‘in favour of the applicant to insist for

regularisation. The applicant is not entitled to the status

of a.permanent»employee'Withoutwundergoing the process of

appointment ,in accordance with.the relevant rules. It is

is 'furtner . stated that d1spens1ng w1tn the serv1ces of the -
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" also statad that no relat1on of employer and employee could
be'.establlshed between ‘the appl;cant and the pr1nc1pal
employer.and work offered to thepapplicant_was not at all

perenn1al nature.~Therefore, theiaction,of the respondents
. ™~

was, nelther illegal nor in v1olat10n of the provisions of

Athe: Const1tutgon. *Hence,, the appl1cant ’has ‘no case for

‘redul%rlsation-and‘grantino-permanent status.,

4. % Heard the'léarned counsel for the parties and als0‘

hperused the whole record. o | - -

5. . i The learned counsel for the appl1cant urged that

although the applicant was engaged by the;Contractor; but he

has-worked_undermthe>direct supervision'and control*of the

principal, employer and the worleassdgned to him- wasqj,
,- :

perennlal nature and the contract ‘was. only a camouflage to

)hns
f1n1sh the rights for regularlsat1on and “the action of.

' respondent Nofz‘ in dlspenslng Wlth the services of lthe
‘applicant' ;s ;arbltrary‘ and 1llegal.- In support of - his
7contentions, he has:referred to (i) (1997) 9 sccC 3?7; Alr\
India . Statutory Corpn ‘& Ors Vs..- United Labour Unlon & Qrs}
(11) (1997) 10 SCC 754, International .Airports Authority'
4Employees Union & Anr. Vs. A1rport Authorlty of Indla & Ors, -
:(lll)u (1998) 5 -scc. 301 Un1on of: Indla & Ors’ 'Vs. ‘Subir’
Mukharji'&:Ors;.(lv) (1999) 6 SCC 439,. Ind1an Petrochem1calsd
@orpn“Ltdlf& hhr-Vs. Shramik Sena & Qrs,‘(v) (2000) 7 SCC

- - . 1

o ‘ |
330, R.K.Panda & Ors. Vs. Steel Authority of India & Ors. -

N : - S
6. E on’” the other hand, ‘the - learned counselJ for the |
respondents has objected the arguments of ‘the counsel for
‘the applicant ‘and emphaslsed‘thagithe appl1cant having been
engaged " through rthe"contractorg thereforey there; was no -

relation. of employer and. employee between the partiest He

N -

' - further stated that no notification under Sec.l0 of the |
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~was no

»8.

'Contra

the Contract Labour (Abol1t10n & Regulat1on) Act, 1970.

Contra

force

b ) . , S
ct Labour (Abolition\& Regulation) Act, 1970 was in’
at that'time~and'the'work assigned to‘the,applicant
- - . ' R Y .

t of perennial nature, therefore,. the applicant has no

7.

|
conten

'record

'counse

-~contra

case. |
- ]

I have given anxious .consideration to the 'rival
tlons of both the parties and also perused the whole
' 1nclud1ng the legal c1tatlons referred by " the
1 for the appllcant. - |

Adm1ttedly, 'the applicant was :engaged by the.

ctor..”Ai prlncipal empLQYer normally appoints a

ctor who in turn appoints the labour. No relation.of

employer and employee in law ex1st between the pr1nc1pal

employ

' prohlb

.9.

eﬁ and contract labour..The contract labour was not

i

1ted as no not1f1cat10n was 1ssued under Sec 10(1) of

Sect1on lO CLRA Act reads as under.

"lO Proh1b1tat10n of employment of contract Iabour

- (1) Notwithstanding anything‘»contained in. this-

’

-:Act{ the approprlate Govt may, after consultation-

- with the Central Board or, as the case may be, a’
State fboardr prohibit, by 'notification in the
bfficial Gazette, employment of contract labour_in
tany‘ process, operationh or other fwork_fin' any
establishment._(é) Before 1ssu1ng any notlflcatlon
under sub-sectlon (l)/ in relatlon <_to an
'establlshment, 'the:,apprgpriateh GOvt shaLl. have
regard to ‘the: conditions of work and ~ben’e_fits

prov1ded for . the contract labour in  that

-

i establlshment and other relevant factors, such as-

(a) whetner the process,'operatlon or other work is.

"incidental to, or necessary for the 1ndustry, trade,
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Lnotificationfunder}Sec;lOCl) of the Act:’

~

: buSiness, manufacture-or-occupation that is carried
' ‘ . ;
on in. the establ1shment-

(b) whether 1t 1s of perennlal nature, that'is to’

sdy, it is of suff1c1ent durat1on hav1ng regardfto>
the nature of 1ndustry, trade, business, maanacture'j
or occupatIQn carrled-on;in that'establishment;-

s '(c)'whether,lt ls"done;ordinarily throudh‘regular
, workmen:in that establlshment-oruan establlshment'
' 'similar theretor o |

; .(d)rwhether itriSISufficient\to:employnconsiderable

;' number of wholetime‘workmen.qv

- é -Explanatlon —~fIf a duestion arises‘?whether any

process or operaflon or other work is of perennlal

s

nature, the dec151on of the approprlate government

Z _ ,thereon-shall be f1nal. N

10. . On a perusal of the prov151ons glven under Sec lO(l)

)
of CLRA, the follow1ng consequences_follow-on 1ssulng‘of a

¥

(i) | contract labour working 'in " the establishment
concerned at the t1me of issue ‘of not1f1cat1on w1ll

\ . \ i . o ) - . -
cease to,functlon; - . - - .

(ii) |- tne . contract’ of"3principal ' employer . with the’
. C . o -
contractor in régard to the contract labour comes to "

an. end./[l L ,' -
(iii) 'no contract labour.can beuemployed by the principal

employer in any process, operatidn or other‘work-in:
“the establlshment to wh1ch the not1f1catlon relates
at any time thereafter.

(iv) .~ the contract labour - is not rendered unemployed but--

- 'contlnues in the employment of the contractor as the

not1f1cat1on does not .sever: the relat1onsh1p of
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' master and- servant between'the ‘contractor and the
' ’ ' : o

contract labour.

“(v) ! 'the contractor can utilise the services  of the

COntract- labour in any’ other.:establishnent in
Arespect of which.no notification under Sec.lb(l) has
been issued where all the -benefits under the ‘CLRA
Act which were belng .enjoyed"bj« it will be
availablez | , | ' | ‘

(vi) © if a contractor intends to retrench his contract

labour, he can do so only in conformlty w1th the

-

) prov131ons of the ID Act.

11.' j' In Steél Authorltz of India Vs. National Union

'Waterfront Workers, 2001 (5) Scale 636, in which the cases

referred by the applicant‘have-also been'considered and held

'tnat hlstory of exp101tat1on of labour as old ‘as hlstory of

c1v111zat1on. The Apex Court further held that 1n the case
of abolltion of ,‘contract Alaboun» upon issuance ',of
notlficatlon under 7Sec.lo(l) of CLRA °~ Act -1970, the
regularisation--is:'not automatic; If ubon issuance ‘of

B
not1f1cat10n for abol1t10n of contract labour Sec. lO(l) of

_the Act of l970 when 1ndustr1al dlsputes is ralsed ‘by the.

LA

" contract: labour and Industrial‘ Tribunal found that the

/;

‘-contractor has been .interposed. as a mere ruse/camouflage to
'evade"the compliance of various benefiCial legiSlations so

'as,to depr1ve the workers of tne benef1ts thereunder, under

_these circumstances. the contract labour will have to be

treated as employee of the pr1nc1pal employer and he be

, dlrected to regularlse the contract labour 1if ‘they are.

othefwise found sultable by relaxlng-the'condition as to

maximum age ‘and -academic qualification other than technical

qualification.
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13.

. Delhi High' Court. .in a . recent' -judgment in ICM

‘ i . . oy o
Engineering Workérs Union & Ors. Vs. UOI ‘& Ors, 2001(3) SLJ

15,déciqéd on 29.9.2000, summarised the law in respect of

3

;e

"l,

_-cdntréct'lébour on the basis of decisions given by the Apex

Court and other Courts of the country as under:

The Act-alloWs_and,recognist contract labour .

-'and-}framers,-of the Act never pufported‘ to

‘2.,.

any establishment. ~ For - this procedure ‘is

I3

abolish in its entirety.

It is for the épprdpriate Govt to decide under

Sec.10 -of the Act ' whether to  abolish contract

- labour in any process, operation or other work in

‘prescfibed under Sec.10(2) of the Act as- per
‘which 'apﬁrépriate Govt.' has not—only}to consult
.the Board. but ~also " take into "consideration

~factprs menﬁionea in”Seg;lQ(Z),/which include the

COnsidératiqn as to -whether rthe. work 'being

. pefformed by the workers in such establishment 'is

K S e .- , o
of perennial nature or not. In various judgments .

Supreme Court has held that this is a function

which _is tb\ be essentially perfo%ﬁed by

appropriate Govt and not"by'the‘High Court”uﬁder

Article} 226 of tﬁ¢/ Constitution - of 1India or

Supreme .Court’ - under Article’ .32 of the

?

Constitution‘of-lndia.
If notification under Sec.l10(2) is issued by the

appropriate Govt then the Said establishment in

that process, operation or work to ‘which such

notification relates, the said establishment
cannotiengage~contract labour. Further existing

conpract labodr would become-difeqt_employeéé‘of
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. dlsputes.

the Pr1nc1pal employer.

4. In the absence of such not1f1cat10n, there is ‘no

right whlch.flows-from the.prov1s1ons of the Act

» for the contract‘ labourers to. be absorbed or
. _become _ the emplOYees of Principal employer and
therefore, = such  contract' ' labourers  cannot

- approach'High Court under.Article“226'or Supreme
‘Court under ~-Artic::le 32 or Article l36 of 'the_
Const1tutlon of Indla for cla1m1ng regular1sat10n

5 However,' if 1n' a partlcular case the contract
i workers clalm that the contract system in the
partlcular,process, operat1on, or other’work in,
an' establishment is of perenniaf nature and
.;unotwithstanding,the:fact'thatiingredients’of Sec.
lO(Z):of_the Qpntract.Labourt(Regularlsation &
' Abblition) Act lare‘ satisfied ‘the practice of'-
y'contract Labour is contlhued, ‘then  they can
approachrthe‘appropriate Govt under?the'Act'tor
| lssuingvneceSSary notification under Sec.10(2) of
jthe CLRA:Act."; - \

6. In case .the contract workers cla1m that  a

part1cular contract ‘in any process, operation'or

other work in the establlshment 1s sham, and-they -

have become d1rect employees of the pr1nc1pal

B employer then the remedy is to raise 1ndustr1al

L

- Whether .such'.contract_ labourers' have: become. the

employees of—Principal.employer\in course of time

and whether- the: engagement' and employment " of

labourers through contract is a mere camouflage and

a smoke screen is a questlon of fact and has to be

Al
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‘established by'the-contract labourers on the basis
'of‘reduisite material; If in a glven case contract
»\~1abourers contend that the work is. of perennlal
nature and the contractor is a mere camouflage, the

approprlate remedy for them is to raise industrial

AN

'dlspute and_ seek reference to -labour Court/
Industrlal ‘Tribunal under ‘the Industrlal Dlsputes
‘Act, which are the competent. fora to adjudlcate such-
-such dispute on the;basis of oral and documentary

" evidence produced before them;‘

13, In the instant case, undisputedly, the applicantAwas

- engaged by the contractor. The contractor was rece1v1ng
.'monthly payment from the pr1nc1pal employer on submlss1on of'
'blll and.then the contractor made pagment to the contract
labour."Nol relation of employer and employee could. be

" established in between the parties by any evidence. No

industrial disputes appearrto have been raised as indicated

- in R.K. Panda Vs. Steel Authorlty of India, as reported 1n

'2000(7) SCC 330 No not1f1catlon appears to have been 1ssued

for abollt1on of Contract Labour,'under Sec 10(1) of the

!

'CLRA Act,'l970 The appl1cant failed to establlsn the’ fact'

that the work ass1gned to h1m was of perennial nature. It

.also appears that Ind1an Counc1l of Agr1culture Research was
‘hav1ng its own recrultment rules ‘and select1ons are belng

‘done after follow1ng the regular process of selectlon under

- 2

the relevant rules. Therefore,,onﬂthe ba51s of settled legal

'position'andifacts presented~beforé this Tribunal, I am of

the. considered 'opinion' that the applicant failed to

est\ablish any case for interference by thls Trlbunal and

th1s:0 A dev01d of any merit is liable to be dlsmlssed. The

r !
legql_c1tat1ons asrreferred by the learned’ counsel for the
I . ' . .

]
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|
|
appll'ant do not help the appllcant in any: way.

14. I, therefore, dlsmlss thls 0.A hav1ng no merlts w1th

no ordsr as to costs.

l\( nQ

(S.K. Agarwal

Member (J).



