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ORDER

Per Mr, J.¥. Kaushik, Judicial Membeyr

Ve have heard thgiaarned counsel for the parties
at‘gﬁéét length and hzwe anxiously conzidered the pleadings
ard records of thdle cise, Shri Shiv Fumar Sharma has filsd
this Contempt Sstitdon, alleging dJdisobedience of the order
dated 22,11.2000 passsed Lwy this Bench of the ‘TPribunal in
C.A., No. 42542000, filed by him, wherein the following
direction was given s

" In the licht of akowe discussion, we are of
the wview that the applicant deserves consideration
for promotion to the IFS as por he cselect list
1993-84 potwithstanding the fact that he had retired
on  supsrannuatiosn from State Police szervice on 30.11.9
Aczordingly we pass the order as under :
T OA is allowed., Th: appli.ant Would be
enticled for prowotion to the 1IPS on  the
basls of szlzct lict for the year 1993-94
from the date his junior has bzen pronoted
a8 such with all consejuential bhensfits. The
period from the date of syperannuaktion from
State Folice service to the appointrnent
ag IPS would ke treated as ' Die3 non'
for cthe purpose of retiral Lenefits. The
Central Covernment is accordingly directed
to issue appointient orders in fuavour of
the applicant and appoint him to the IPS
by 5.00 P4 of 24,11,2000. 10 cogts. ®

The said judgement cawe to be upheld by the Hon‘’ble Rz jasthan

High Court at Jaipur in State of Rajasthan and othars

vg, Shiv X umsy Sharm@ & Ors ( RLR 2001 (1) 32) in the

following terms:

" 10. Ezeping in ~iew the oikservation of the \
Central administrative Tribunal in its order dated |
22.11.,2000, we £ind that the finding arrived

by the Tribunal are prefiectly just and in accoirdance
with ths pegulations and, hince desefves to be
affirmed,

11‘ e a result of abowve diacussion, the writ
g digmizsad, The 1m9ugrud order of
the lJaln&d Tribunal 22.11.2000 is upheld.

12, It is stated Wy the leamsd counsel for thes
petitioners that due to paucity of time, it is not
nossible to  iszsue s foripl notiification in
compliance »f the ufﬂrouufd dirsctions today.

The petitdoners arpe directad to imnediately issue
notification for cowmpliznce of the aforesszid Jdirectlions
by tomorrow i.e. 30.11.,2000 and pousilly by
1.00 24 upon being promcted o IPS cadr2

EQ res par?ez Ho. 1= 1pp1;aung Shiv Kuma; 3ha mma
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shall be entitlazd to all conseguential Lbenefits
such as pay revision, p2nzion, gratulty and all
other benzfits which may be zdmissible to him in
accordanc:z with the Rules/Ragulations, ®

24 The learned counsel for the petitioner has
reiterated the pleadings made in this Contempt Patition

and has subimitted that the respondents ha&e not complicd
with the aforesaid order, in the spirit and the direction
30 given, ord:zrs aat@d‘iS.OS-ZOOl { Annex,. C.2/4 )

and 25,0942001 ( Annex. C.2. 5) have be2en passed laplesmenting

e

the judgement of tinds Tribvunal as aph=2ld by the Hon'hle

O

High Court of Rajasthan. He has strenuouely subudtted that
2 conjoint roading of both the julgements i.e. 0f the
Tribbanzal as well as that of the High Court would make

it evident that the applicant was entitled for promotion
to IPS with all conseguential benefits and the period
from the date of supagcannuation £rom State Police Service
to the dare of apmointment to 123 by pronocion was to be
treated as duty for all purposes other than the PUrpOs3s
of retiral beznefits for which it hss been dirscted that
the same shall be treaced av diese-non. he has subnitted
that the intestion of the Hon'bie High Cdurt isr&ry clear
that the appligost would Le entitled to all consequential
tenz=fits suwch as pay, revision of gension, gratuity etc,
tut ths respondents have categorically denied any payment
of salary and allowancss for the period which has been
treated as diss-non. He has also submitted that 1t is
clear from a bape reading of the operative wortion

of the order . | thisc Bench of the Tribunal that the

period from the date of superannuation Lron the state
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Police zervice to the apgointuent as IP3 would be trocated
as ‘'Dies-non' for the purpose of retiral benefits.
Therefore the petitinner would have bszn allowed pay and
allowances for Lhe zaid period. He has also subuditt=zd
that he has bezen apoointed to IP3 by pronotion with effect
from 31.3.94. EBut instead of making actual paymsnt only
proforme fixation has bzen done and h2 has been given
notional promotion. In support of his contention he relied
on a judgamznt of one of the cocrdinating Benches

in Ramesh Chander vas. R.3e. Gahlewat ( 1992 (1) SLJ CAT 4184

and contend=d that onnsequsential benefite includes
arreareg of pay Lut the respondants have not paid hin
thz due arrcars despite there wWas an order that he would

e entitled to all the conseguential benefits,
learned

S on the other hand, Mr. U.D. shamz, /counsel
£for the respondent: 2 & 3, with his usuval wvehemance
haz =2loguently oprozed the méintainability Of this

vary contenpt petition. He contended that the ardsr
of this Bench of _the Tribunal has got merged sntirely
with the ordar of tha Hon'bls Higl Court and since the
doctrine of meryer oomes into play in cases Whare

the order is clallenged in the High Caurt and on
dceislion the order gets meryed . I this way

the order of the Tribunzl doszs not remain in
existence &nd the Trikunal lz empowered to deal with
the contempt of its own ordsr and not against the
orders passed by other Courts incluiing the High Court.
He has next contended that a bave perusl of ths
pleadings in  the conteapt petition-does mike it clear

that thare has bean any _;“pi;ﬁul'l intention to f£lout

/ J
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the ordar. In fact the contenpt petition is now in the
shape of an exXecation petitionn znd until and unless

deliberate
3 an allegation oﬁ’fﬁﬁ" ;;‘intEntional

————

i
discbedience of the order, <ontempt wonld not lieg)
b Mr Sharma has further contondzd that thers
was no spseific direction to make paywent of any a2rrears
in a3 much &3 no amount was specified in the order
and in such vcircumstances it cannot be said contenpt
has been committed by the respondents.!ie has endeavoured

tisfy us that the judygement of the Tribunal

v

to 3
as upheld by the Migh Court has been fully complied
with and there was no specific directionn to make
pavoent of any salary and allowance in respect of the
period which is treated as dies non. Had the
intention of the le2rned Tribuﬁal been to make
payment of salary and allouwances for the said pesriod
some amount would have been sp2lt out in clear termss
As regards the pay .ﬁixation of ths applicant £ron
313494, the applicant’s pay has bsen notiomnally
fixed as pur the rule=s in iosrce. In this respect
also there was no direction that actual wonetary
benzfits are reguired to bz jyiven., Therefore no
contempt whatsoecver ﬁas bzen committed by the
respondents 2 & 2. He has cited numerous dscisions

bifore us in supptrt of his contention.

5. 113+ S8halini 3Sheron, reprasenting Union of
India, has submitted that the doctrine of ncrjer does

not apply in such cases. 3he has subuicted that the

%
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ordar of this Tribunal &s uphzld by the High court
has bzen fully compliad with in as nuch

as
apprinted to f.P.3. with effzct from - 113 94 BRES

Zyom  the date hiz immediate junior was appointszd to
I.PS. Thersfura, the direction given to the Central
Governmnent has been fully complie=d with and no
contempt lies against Union of India. The Union

of India prayed for the dismissal of the Contempt

Application.

e in the rejoinder, the learned counsel for
th= petitioner has tried to csunter the statemznts
rade on Hehalf of the allsged contemnors. It has been
subimittzd that in the instant case, ths judyzient
cof the Tribunal has been simply aphszld and nzither
it has keen modifiz2d nor it has bean altered and in
such case, thers is no gusstion of merger of the
ordzr 2£ tnis Tribunal with thizt of the higher forum.
fie has also submiittad that if the contention oEf the
espondantse 2 & 3 { 3tate of Pajasthan ) to its
logical conclusion, the rezult would be zbsurd in as
much as wherewyer Writ Appeal iz £il=d and if the
Writ is diswizzed on the vary first day and that
would be teaken as an order of the High Court. such
proposition cannot lie Hence this Bench of
the Tribunal has power to entertain the contempt
petition in the instant case. He has tried to

reiterate his earlicecy wersion in  the matter,

Te We have considered the rival contentdons

gsraisad on  behalf of the parties. At thoe very out cet
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we would liks to mention that we do not consider it
necessary to refer to  all the judgemsnts which are
citz2d on behals of the 8tate of Rajasthan by Mr. U.D.
Sharma, because sewveral authoritiess have been cited
for the szmne proposition. We also notice that come

of them has no relevance for arriving st a decision

in  thils case,

Ee Now, adverting &> the factual aspect of
the matter, a peruasal of the juigemsht of this Tribunal
as well as the order which has besn passed by the

\ Hon'ble High court, reveal +that the Hon'ble Hith Court
has only zxtendad tlh@ date of implemencation from
24.11.2000 to  30.11.2000 and otherwise the judgemant
of this Tribunal has besn fully upheld. In our
considered opinion, it remains the judgement of the
Tribunal and therezfore this Tribunal has power to
entertain this oontempt petition ayainst the order

o passed by this Tribunal. The wvaerious judgenents cited

-

by the learned counsel for the respondents on this
point are distinguishacle on facts. In vhe casz of

S.5. Kaushal vs, State Bank of India, Bhopal ( 2003 (3)

SLR 327 ), the judgenme=nt was passed by & guperior
Court determining tho rights of parties to the Writ

Petition and the judgemant was not simply upheld.

9, In Raia Lal Hapoor ve. Union of India and

others. ( 1983 (4) B3LR 55¢& ) it was hgeld that per the
provisions, the Tribunal has powszr to punish the authorities

<9vfor contempt of its and not of any other Court. It was

v
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2 case, whaere stay was granted by the Hiyh court ani the
case cane to be transferred to the admdinistrasive
Tribunal. It was hz:ld that there was Jdisobedience

of the 3aid order granted by the High Court and the
Trikbunal wae not oconpetent to take esgpnizance »f the

order passad by thez High Court apd this juldgement is

| also distinguishakls on facts.
1
10. Az regards the Jdisokadiznce of the order

is concerned, it is well settlzd that the Jdisobedience
of the ordzsr constitute civil contempt and that
¢’ | shiould e wilful and this proposition hes baen

upheld by the Suprese Court in  Indian airports

Enploveas! Union vs Ranjan Chatterj=ze and anothar

(1999 502 (L&S) 558 )., In the instant case there
was an arguanent on kehalf of the sState of Ra jasthan
that the pstitionaer has not ba2en avle to point out
as to how there was wilful Jdisobedience of the order

of this Tribunal.

A

11. The lsarned counsel for the petitioner .

2

in fact, tried to side track the main is

{4

u2 as to

how the respondentes have wilfully flouted the order,.

Mo doubt thers was zuphasis in making the sukmissions

in 33 much as that ths applicant Was  23id  8.7.00 lakhs
less than the person who vas sindlarly situatsd and

there his been huge financial loss to the petitioner.

12, Mow, we shall advert te  the zubmnissions

of the lecarn=d counsel for the applicant that the
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' consequantial benefits! includes aresars of may
when @ promotion is wrongly denied 23 indicated in

the judgamant of Ramszsh chonder ( supra ).

Oon  this account, the leamed oounsel for the State of
Rajasthen, has placed reliance on the decizion of the

Supreii@ Court 'in the case of §tate of Hiryana and

others ve. Uo¥e Gupta and others., ( 1998 52C ( L&s)

633 ), wherein there was a dispute regarding the

L

preparation  9of seniovity list and & fresh szenilority

1is€i was prepared and In absgaence of any spacific

direction, notional promotions were given £from a deemed

dat2, Thelr Lordships of the Suprems Court have hzld
_ notiohial

in such circumstances, that[promoteea would not be

entitlad to any arrezis of 2y from their dsemed date

of promotion do the promoted post as they had not

worked during that pariod in this higher poste.

He has subnitted that in the instent <ase no arrear

would be payable to the avplicant.

13. Howcver, in th2 contemot petitiosn we cannot

adjudicate upon vights of any partizs and we cannot

clarify the orders or =2lucidate the intention of the

Court while passing the order earlier. QOut scope

in desaling with the conktawpt petition is meant

to ensure that there is no deliberate or wilful

disobedicnce of tha ord:zr and tha judgeisent has been

fully complied with., We are of the considered

opinion that there hss been no wilful or deldberate

;%:disobedience of the orday of the Tribunal and also

'/
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the directions of this Tribunal has bzen substantially

complied with,.

14. The upshot of the sforesald discussion
is that the patitioner has not baan  able to make
out any case of contenpt and therefore the contenpt
petition stands dismissed. Thz notice of contempt

issued stand dischargsd. 1o costs,

/%j”w gmff( cﬂ“’s’t\"/
Bhnﬂﬁfgzz;// - { J.E. Faushik

Adﬂiniotrutlvﬁ Member Judicial Mcmber.
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