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IN THE CENTRAL ADMINISTRATIVB TRIBUNAL, JAIPUR BENCH, JAIPUR 

0 .A .No. 75/2_001 Date of order: ) '2-· iL1 ( 1,.-\N L 

Mukut Behari Sharma, S/o Sh.Ramanand Sharma~ R/o 458 

Mahaveer Nagar, Tonk Road, Jaipur • 

• • • _Applicant. 

Vs. 

1. Union of India through_ the Assistant Commissioner, 

2. 

3. 

Kendriya Vidyalaya Sangathan, 92, Gandhi N~gar Marg, 

·Bajaj Nagar, Jqipur. 

Princ.ipal, Kendriya Vidyalaya, 

Madhopur. 

Bajoria, Sawai 
/"-.._ 

·Education Officer, Kendriya Vidyalaya Sangathan, 

Regional Office, Jaipur~ 

••• Respondents • 

Mr.Manish Bhandari . Counsel for applicant 

Mr~V.S.Gurjar Counsel for respondents. . . 
CORAM: 

Hon 1 ble Mr.s.~.Agarwal, Judici~l Member. 
I 

Hon'ble Mr.A.P.Nagrath, Admiriistrative Member. 

PER HON 1 BLE MR S.K.AGARWAL 1 JUDICIAL MEMBER. 

In this O~A filed under Sec.19 of the ATs Act, 1985, 

the applicant .has challenged Annx.AB by which he was 

directed to deposit Rs.14,476/- which the applicant received 

as ·transfer benefits in pursuance of his transfer from 

Sriratgarh to Sawai Madhopur. 

2. In brief, facts of the -case as stated by the 
I 

applicant are that he was transferred from Kendriya Vidyalay 

Air Force, Sura tgarh to Kendr iya Vidyalay Sawai Madhopur 

vide order dated 5.8.97 but this order could not be effectid 
' 

and by over-laping this order on the same day another order 

was issued· by the respondents• department_ by which his 



/ 
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/ 
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·services were sought 'at Jaipur_ and, the1 applicant _remained 
• " o I 

pos·ted at' Jaipur. for 3 months and relieved him cm 15.11.97 
I . 

for join~ng at Kendriya Vidyalay, Ai~ Force, Suratgarh.· It 

is stated that -the appl.icant was ultimately_ reliev'ed- in the 
. . . ' ' ' 

, . 
month of December for _joining ~t Kendriya Vidyalay; Sawai 

Madhopu-r. in_pursu~nc~ of order dated 14.12.97. It is further 

stated that the :applicant·· was paid Trans fer TA/DA _by the 
' . . -

respondents and after exp'iry of '3, years., the ,applican~ was 

served with· a 
I '/ 

notice dated 11.12.2000 
\ 

di.recting- him· to , 

deposit Rs.14·,476/-which·was -paid to him as Transfer TA/DA . •" . .. . ' . - . 

on th¢ ground· that this payment·was not admissible.to him as 
. ' 

he had hot 6bmdleted 5 ~ears ~tay at ·Suratgarh oh ~he dat~ 

of his trans fer order. The applicant . fil~d representation 
I 

·but ·without dealing ·with the point raised · in the 

representation~- the impugn~d order was passed. It is. stated 

th~t t~e impu~ned or~ers dated -11~12~2000 and-22.12.~000 are 

totally i ! legal and 
1

wi thou t jurisdiction ·'as the; respond~nts• 

~id rtot consider the f~ct that the orde~ d~ted 5.~~97 was 

not giV•n effect on a6count Qf fhe qve~laping order_{ssued 

on the same day. In pursuance of order dat~d 14.12.97_, the·· 
' . 

·appl.icant was· r~lieved from Kendriya · Vidyalaya Suratgar:h and 

_ oy that time tQe applicanJ ha.d ".completed 5 years. of stay' at:­

Suratgarh. · Therefore, the recovery· of t_he · trans fer TA/DA· 

''fter ~-years· i~ not sus~ainabl~ in 1aw ~pecially ~hen there 

is no· ·misrepresentation :on the part of the :applicant~· 

·rhere fore, 

and 1 iable to be quashed~- There fore, the . a~pl icant filed 

-this O.A for the relief as abo-Ve. 

{ ' 3. . Reply was filed., It· is stated in the reply that· 

internal Audit. Wing of ~vs (Regior:ial Office) I _pointe_d. out 
, . -

·v ide communicat io 20.10.2900 that the·. applicant was not ... -
'Ii 

-I 
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entitled to·. Trartsfer TA/DA. ·Ther'eafter, the competent 

aut.tiori ty considered the i~sue relying the admi.ssibili ty of. 
' ' 

. ,Transfer TA/DA in view- of the instructions Annx.Rl and it 

was found th~t on th~ date of· issue of trg.nsfer ·order .dated 

5 .8. 97, the ~ppl icant had not· 'completed the minimum period 
. '. 

of 5 years .s~ay at . Sura tqarh. Hence, the· act ion. of the 

respondehts·is perfectly legal ~nd valid. It is.stated.that 

the ~pplicant joined duty at Saw~i Madhopur in pursuanc~ of· 

order dated 5.8.97. Therefore, this O.A is without any 
I 

substance and liable to be qciashed. 

4. Heard tha.learned coun~el for ~h~ parties.and also. 

perused tne whole ie~ord~ 
-

5 •. At the time of·.argument, more emP,hasis have been·. 

laid by- tne learned counsel for,, the. resp_ondents that ·the 

In,t·ernal Audit Party noticed this. fact at the, time of audit 
~ 

that the applicant. has not. ·completed 5 years s,tay a·t 
. ' 

Suratgarb~ there~ore, h~ .is rtot ~ntitled to Transfer TA/DA • 

. It appears that this fact had escaped tr?m the nqtice of "the -

Internal Aqdit 'Party .that ·on the same 'da~ i.e. 5.8.97 

another ·.order. was issued over-laping the first order by 
. . . 

which the applicant was requir~d· to work at Jaipur .. and in 

pursuance 6 f that· order, · the app_l icant· ha
1

d · worked at ·Jaipur ,, 

for more than 3·monfh~. It is also e~ident that durin~ this 

. -period, s"alary of the applicant wa·s drawn from Su'ra tgar.h and 
. . 

he was _reli~ved on 19.12.97 to j_oin at. Kendriya Vidya·lay, 

Sawai ~adhop~r )n putsu~nce of order dated 14.12.97 ~nd ~~ 

that time the applicant had compl~ted 5 years or more stay 

at Suratgarh_. 
) 

6'. It is also an undi'sputed fact that the applicant was 
I. 

pa id » Tqrns fer TA/DA :in·_ the year 1~97 
I . 

and there was no 
r -

\)~~misrepresentation 

~ --- ' 

.on ·the part of the ·applicant. It also 

' . 

I• 

---- - -----------------

•i 



'. 
' 

. s:- -. ,, 

't . 

4 

appears that ·after the.period of 3 year~, only on the basis 

of an .internal audit' report, the recovery of 1·4476/- was. 
. I·, 

star-ted ·from the .appl,icant by issuing the impugned· orders at 
. . . . . -

Annx.Al · & Annx.A2 .. It is ·settled law that if p'aytJter:it to tne 
" 

employe.e, has been ·.made ~uo-mot tu by the department and there 

has riot ·be~n any misiepresentati6n on. the part of the 

' ·' 
~mployee, no recovery· should be made a ~ter a lapse of long 

peri?d· · 
. . 

7. In Shy~~ Babu. Y,!!,~ Vs. UOI, 1·994' SCC (-L&S) 683, 

Hon'ble Supreme Court tieid ·that it shail be just.and. E>roper 
I 

not· to ·recover any excess 
-

amount. al.ready paid to the 

petitioner. .rn thi.s case,· h'igher pay f!Cale was give·n 

.erroneously to' the petitioner since 1'973 and the pay scale 

' was reduced in .198.4. ·rhe petitioners received higher pay 

scale Aue to no fault of .th~irs ~nd in ~his case the Apex 

Court held that there will be· no· justitic~tio.n to re·cover 

the ex·cess ·amount already paid to the pet it io·ners. 

8. ~ot only-thisr but·if appeari.~hat t~e prlnciples ot 

natural justice and fai:r play have been grossly violated in 

this ·Case. 

9. In Menaka Gandh.i Vs. UOI -(1978) 1 SCC 248, it ·was ---·-
h~ld that before any punitive action is takeri which deprives _ 

the employee of the. benefits he is enj.oying, an opportunity . 
\ .,... 

has to be_given. 
\ 

~- ·I~ Delhi Transport ~rp~· vs •. DTC Mazdo.or Congress, 

1991 (Supp) (1) sec. 600, it was held that 'th'e rules -of 

natur~l justice al~o retjuire~ that t~~ applicant should be 

given an opportunity io be •heard before subjecting him t~ 
- . 

. any punitive .action. 

10. In Olga ·rellis y~ Bombay Mu.nicipal Corpn, ( 1985.) 3 

sec 545, it was hel°d tha.t the applicant has been deprived of 
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;.his livelihoo.d · witnou t even being . held ·in the matter arid 

without any notice merely on the basis of an pngoing police 
-

investigation. Right to ·1ife includes . right. to livelihood 
'·' 

. ' 

and thus the o;rder is v.iolative of . Art'icle 21 of ·the 

.constitutionc-of India~ . 

11. In Lax·mi Chand Vs. UOI & Ors, 1998 A'rC 599, if an -- .-- -· ---
order involves civil ~onseq_uenc~s· and has been issued 

without 'a f for.ding. an .opport~nity to th~ applicant, such an 

order cannot be· passed without· complying with. auc;H alter.am ., 

part em·, · pa·rty- shoul<? be given ·an · op'portunity ·to meet his 

c~se before an adverse decision ts taken. 
-

12. . In 'the instant case, .the .a·ppl.ica:nt on show cause 
\ .· 

n9tice giv~n to ·him tried to raise ~he is~ues to ~hicn th~ 
'I 

- re.5pondents did -n·ot reply at all. 

13. · ·rn view of tn~ facts· a'.'na circumstances of this case 
' . • . - . • ' .1 

and se·t tled lagal position·, . we are, of the opinion· that it 
\ . I. 

was not just and proper on the part pf· the respondents 1 

. . 

departme'nt-_. to recover . Rs_.14476/- from the applicant which 

was paid to him .. suo mottu -~s Transfer TA/DA· and· there was no 

mi-~repres·e'11ta.tion ()fl" th~ part of the appl,icant. L· 

14. we, ·therefore;' allow this O.A ·and quash the orders· 

at Annx .Al. arid Annx .A2 and dlrect t.he respondents 'not to . -, 

~ecove~.~s.14476/-. fiom the applicant in pursuance .of orders 
. ' ·. \ , 

at Annx.Al & Artnx.A2.·No orde·r as to costs.· 

;~ 
(A •. P.NagrCith) 

Member (A). 

I• 
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~~ ~ 
- (S.K.Agarwal-}. 

Member ( J}. 
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