IN THE CENTRAL ADMiNISTRATIVE TRIBUNAﬂ, JAIPUR BENCH, JAIPUR
0.A.No.75/2001 4 : - Date of order: Pliﬁﬁ(}uﬂlﬁ
Mukut Behari Sharma, S/o Sn.Ramahand Sharma, R/o 458
Mahaveer Nagar, Tonk Road, Jaipur. |
| _ .. -Applicant.
Vs:
1. Union of India through_thé Assistant Commissioner,
Kendriya VidYélaya,Sangathan, 92, Gandhi Nagaf Marg,

- Bajaj Nagar, Jaipur.

2. - Principal, Kendriya Vidyalaya, Bajoria, . Sawai
. A : , N
Madhopur.

3. ‘Bducation Officer, Kendriya Vidyalaya Sangathan,
Regional Office, Jaipur. '

.« .Respondents.

1

Mr.Manish Bhandari S .z Counsel for applicant
Mr.Vv.S.Gurjar | : Counsel for respondents.
CORAM:

.Hon;ble Mr.S.K.Agarwal, Judicigl Member.
) Hon'ble Mr;A.P.Nagréﬁh, Administrative. Member.
PER HON'BLE MR S;K.AGARWAL, JUDICIAL MEMBER.
in this O.A filed under Sec.l19 of the ATs Act, 1985,
the applicant‘,has challenged Annx.A8 by which he was
directed to deposit Rs.14,476/- which the applicant received
a; transfer benefits in pursuanée of his transfer from '
Suratgarh to Sawai Madhopur. ° ’
2: In brief, facts of the -case aé stated by the

applicant are that he was transferfed from Kendriya Vidyalay

Air ‘Force, Suratgarh to Kendriya Vidyalay Sawai Madhopur

vide order datéd 5.8.97 but this order could not be effectéd

and by over-laping this order on the same day another order

i

- was issued by the respondents' department by which his

A -



‘sarvices were sought ‘at Jalpur and the appllcant remalned

posted at Jaipur ' for 3 months and relieved h1m on 15.11.97
for 301n1ng at Kendrlya Vldyalay, Air Force, Suratgarh. It'
1s stated that the appllcant was ultlmately relieved in the

month of December for ]Olnlng at Kendrlya Vldyalay, Sawal

'Madhopur,1n‘pursuance-of order dated 14.12.97. It;IS further

stated that thé applicant- was paid Transfer TA/DA by the
respondents and after ekpiry‘of 3, years1 the applicant was

served with a not1ce dated 11.12, 2000 d1rect1ng h1m to .

»

dep031t Rs.l4, 476/—-wh1ch was pa1d to h1m as Transfer TA/DA

on the ground that this payment was not adm1551ble to him as
!

he had not completed 5 years stay at Suratgarh on the date'

i
of hfs transfer order. The appllcant‘flled representatlon

"but - without dealing with  the point' raised ~ in the

representatlon, the 1mpugned order was passed. It is-stated

“ that the 1mpugned orders dated ll 12. 2000 and 22 12, 2000 are

totally 1llegal and w1thout ]urlsd1ct10n ‘as thefrespondents

did not con51der the fact that the order dated 5. 8 97 was

" not given effect on account of the overlaplng order issued

on the same day. In pursuance of order dated 14 12 97, the'

~

appllcant was relieved from Kendrlya Vldyalaya Suratgarh and

by that t1me the appllcant had completed 5 years of stay at

Suratgarh. - Therefore,- the recovery' of ,the transfer TA/DA

. dfter ﬁ'Years~is not sustainable in law speciallyrwhen there

is no’ mlsrepresentaflon ‘on the part . of "the ‘applicantg

D

Therefore,'the.lmpugned orders'are*not'sustainable in law

and 11ab1e to be quashed Thérefore, the applicant filed

this O A for the rellef as above.
3. . Reply was flled.' It is stated 1n' the reply that-

Internal Audit . W1ng of KVS (Reglonal Offlce), pointed out

4‘v1de communlcatlo 20 10. 2000 that the appllcant was ‘not

!§¥:%fé;’f‘..g | o o o ) o .
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entitled to "Transfer‘ TA/DA. eThereafter, the lcompetent-
authorlty con51dered the issue rely1ng the adm1351b111ty of
Transfer TA/DA in view of the 1nstruct10ns Annx.R1 and it
was found that on the date of‘issue of<transfer'order,dated
5.8. 97, the‘applicant had not~conpleted thé minimum period
of 5 years stay at Suratgarh. Hence, the action of the

respondents-is perfectlyilegal and valid. It is statedrthat

~the appllcant JOlned duty at Sawai Madhopur in pursuance of’

order dated 5.8. 97. Therefore,» th1s 0.A 1is without any

substance and llable to be quashed.

4. o Heard the learned counsel for the parties and also.

“ pérused tne whole reCordy

i

5. - At the time of - argument, more empha51s have been

la1d by - tne learned counsel for  the respondents that -the

’lnternal Audlt Party notlced this. fact.at the‘tlme of audit

!

that the applicant. has not.‘completed 5 years 'stay at

Suratgarh} therefore, he .is not entltled to Transfer TA/DA.

It appears that this fact had escaped from the notlce of the -

Internal Audlt Party that on the same’ ‘day, i.e.\ 5. 8. 97

v

another .order . was 1ssued over- lap1ng ‘the flrst order by

Whlch the appllcant was requ1red to work at Jaipur and in
pursuance of that‘order, the appl1cant~had worked at Ja1pur

for more than 3 months. It is also evident that during this

period, salarypof the applicant was drawn from Suratgarh and

he was xelieved on l9t12.97 to join at Kendriya Vidyalay,
Sawai Madhopur in pursuance of order dated l4.l2.97'and by
that»time the applicant had cOmpleted 5 years or more stay

at Suratgarh.

[

6. o It is also an undlsputed fact that the appl1cant was

paid - Transfer TA/DA f1n the year 1997 and there was no

mlsrepresentatlon on the part. of the -applicant. lt also

- - '
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petitioner. In this case, higher pay scale was given.

has to be given.

appears that after the period of 3 years, only on the basis
of an internal audit report, thé recovery of 14476/~ was.

- , 0 . _
started from the’applicant by issuing the impugned orders at

‘Annx.Al & Annx.A2. It isiSettled law thatvif-péymeqt to the

employee. has beéﬂ:made suo—motfu by the department and there

has ' not .been any miéfepresentatibn on the part of the .

employée,‘no recovery- should be made after a lapse of long

period. - B

7. In Shyam Babu Verma Vs. UOI, 1994 SCC (L&S) 683,

c'Honfblé Supreme Court held -that it shall be just and proper

. / L ) - .
- not " to recover any excess amount. already paid to the

-errdnéously go'the petitioner éince»l973.ana~the péy scale
. - . . .-

was reduced in 1984. The pétitioners rgcgiyed higher pay

scaie;dde.to no'fault_ofiﬁhéifsldhd in thié_case_the Apex

Court held that there will bé~nq justification to recover

the excess amount alfeady paid to the petitioners.

8. . Not only this, bqt'it appears that the principles of

'natural justice and fair pla§ have been groséiy violated in
. \ . ) - -

this case.

9. . In Menaka Gandhi Vs. UOI -(1978) 1 SCC 248, it was
held that before_ény punitive acfion is taken wﬁich'deprives;

the employee of thexbénefits he is enjoying, an opportunity

-

9. " " In Delhi Transport Corpn.'VsaijC Mazdoor COngress,v

11991 (Supp) (1) SCC. 600, it was held that 'the rules of

natural justiceAalSO requires that tﬁe applicant should be
given an opportunigy to be ‘heard before subjecting him to

any punitive action.

10. - In 6lga Tellis Vs. Bombay Municipal Corpn, (1985) 3

SCC 545, it was held that the applicant has been dépriVed of

!



"12; 1 - In 'the instant case, the appllcant on show _cause

) mlsrepresentatlon on th2 part of the appl1cant.

!
/ .
L . . . ’

;his’livelihood’Without even being held 'in the matter and

w1thout any not1ce merely on the bas1s of an on901ng police
1nvest1gatlon. nght to llfe 1ncludes rlght to 11ve11hood

and thus the order is” v1olat1ve of Article 21. of the

"Cbnstitﬁtionbof India... ' - ' -

11. - In Laxhi Chand Vs. UOI & Ors, 1998 ATC 599, if an -

order in%dlves civil consequences and has been - issued
w1thou*'afford1ng an opportunlty to the appllcant, such an
order cannot be’ passed w1thout complylng W1th audi alteram

‘partem; party snould be glven an opportunlty ‘to meet h1s

. case before an adverse.dec151on is taken.

s

3

notice glven to h1m trled to ralse the 1ssues to wh1ch the

‘respondents did not reply at all.
13. *In v1ew of tne facts and c1rcumstances of thls case--

.and settled legal p051t10n, we_are of the oplnlon-that lt

was not just and proper on the part of the respondents'

department. fo recover Rs 14476/— from the appllcant whlch_
was pald to hlm suo mottu as Transfer TA/DA and there was no
s
14. ’ We,‘therefore, allow thls O. A and quash the orderS'

at Annx. Al and Annx A2 and d1rect the respondents 'not to

recoverNRs.l4476/—»frOmjthe applicant in pursuance,of orders
’ ' N\ . -

"_at Annx.Al & Annx.A2.:No order as to costs.

(A.P.Nagrath) o L -(S.K.Agarwal)ii

Member (A). N . ' L Member (J).




