Sr. A/cs Officer (S&C), Western Railwey, Kota.

L]
-
AY

b : kS

N

IN THE CENTRAL ADM'INIS'IRATiVE TRIBUNAL, JAIPUR BENCH, JAIPUR
Date of crder: il I)/f;LUU’

OA No.538/2000 . - 3 -

Rakesh Kaushal &/0 late Shri M.G.Kaushal r/o Opposite Maharastriya

. Samaij, Dadawari, Kota Junction, presently working as Section Officer,

;..Applicant
Versus

1. Unicn of India  throuvgh the. F.A. & C.A.O..

(Admjnjstration)( Churchgate,'Mumbai.

2. . - The Senior Acccunts Officer (Survey and Cdnstruction)f

Western Railway, Kbta. _
.. Réspéﬁdents
Mr. Anup:am Agarwal, counsel for the applicanf
Mr. é.S.Hasan, counsellfor the respondents
CORAM: | ) |
"Hon'ble Mr. S.K.Agarwél, Judicial Member .

Hon'ble Mr. A.P.Nagrath, Administrative Member

CRDER

Per Hon'ble Mr. A.P.Nagrath, Administratjﬁe Member

The applicant, while working as Section Officer

A

(Acgéunts) at Mumbai had put in request on 17.4.1997 for transfer to

Kota where his wife is employed and staying with his old widow mother

' and children. His request was accepted and he was transferred to Kcta

vide order dated 29.10.1999. One Shri Ajeet Nager had also madé
similar réqueét for fransfer to Kota fr&m Védodara'ana~his hame was
‘noted on_ 23.4;97. The applicant joined at Kota in:the month of
November, 1999 while Shri Ajeet Nagar joined much later ﬁn pérsuanbe

of order datede 13.4.2000. Vide order dated 20.11.2000 (2Ann.Al) the

applicant has again been -transferred back to Mumbai and he is

aggrieved with this order and has filed this OA with the prayér that
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tﬁe ihpugned crder dated 20.11.2000'may be quashed and set-aside and

the reépondehts be directed te allow the applicant to work at Kota.

2. The main thrust of the applicant's plea in his written

-statement ie that he was transferred on his own request from Mumbai to

‘Kota and he came to Kota only din November, 1999 and in about a year's

time he is agéin being sent back while retaining Shri Ajeet Nagar at

Kota. Hié'plea ie that his name for transfer wes noted before that of

,Shri Ajeet Nagar, he came to Kota alsc earlier than Shri Negar and now .

_ Shri.Nagar is. being retained and he is being sent back to Mumbai

putting him intc great difficulty, as his wife is working as Lecturer

_-jn the State Government in Women's. Polytechnic College, Kota. The very

purpecse -on his request transfer, he contends, is being defeated by the

impugned order. It is stated that as per the Government's guidelines

. it is clearly menticned to keep the husband and wife at the same

station, but by. his transfer again td Mumbai, the said policy of
keeping husband and wife at the same station, is being violated by
the Depertment. The applicant cited the example of'Smt.Kamlesh Mishra-

who wae transferred to Jaipur on out of turn.basis so that she could

~ stay with her husbend and that this transfer supports the contention

of the appﬂicaht that these guidelines are for keeping the husband and
wjfe'at the same station. Further, it has been stated that even if a

need arose for transferring a perscn from Kota, then an emplcyee

' having longest stay at Kota should have been transferred in preference

to a pérson who has jﬁst been recently brbught to-Kota. The applicant
neither has longest etay nor has béen posted fo Kota, the last of all
and he has been picked up in arbitrary manner for being sehtiback to
Mﬁmbai. Action of the'respondents,'as per the applicant, is-wholly
illegal and arbitrary and also viclative of - the depertmental

guidelines of keeping husband and wife at the same station. Thus, he

pieads that the iméugned order dated 20.11.2000 deserves to be set—
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aside. As one of the grounds for relief, the applicant has imputed
malice tc the respcndents and has stated that .the transfer has been
ordered just to harras hiﬁ.
!

3.‘- | In reply to the OA, respondents have admitted. that there
is a scheme of neme noting, which ié being«operéted in consultation
with the recognised unions of the railways. The reason for this
transfer given by the respondenfs is thet one temporary post of
Section Officer, which was being operated on workfchérged basis at
Kota, has been surrendered and as such one Secticn Officer at Keta had
become surplus. In such circumstaﬁces, the departm;nt has féllowed the
instructions centained ih Railway Boardslletter dated 27.7.1966, which

lays down that in the event of curtailment of cadre, Jjuniormost

employees should be transferred to the extent of curtailment. The

applicant being the Jjuniormost at ‘Kota has been ordered to be

transferfed cut. Department's policy also prévides that in 2 sitvation
where an employee is transferred on reduction of cadre that employee
is to be considered cn pricrity basis for tfansfer back to the station
from where he wes shifted on occurence of first avaiiable vacancy; as
has. been clerified in the Railway‘Board cjfcular dated 28.1.19707.
Tﬁus; the respondents contend that there is-ﬁo artibrariness in this
transfer and‘the applicént-should_have'no apprehéﬁéion that his case
for being brbugﬁt back tc Kota will_not be considered favourably.. It
has also been stated that Shri Ajeet Nagar had éualified App.IIl A
éxamination_in the aroup of éection Officér in the year 1994 whereas
the applicant quélified the said examination 5n the year i9§5. As the
§ecti§n Officer Shfi Ajeet Nager is senior to the appiicant and in
that view, retenticn of Shri - Ajeet Naéar at Kota cannot be said

arbitrary and also not a cause of grievance tc the applicant. The

respondents have emphasised that it is a settled legal position1f£f

that an order of transfer can be challenged only if it is in viclation
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of any statutofy rules or provisions ‘or it is passed with malafide-

7

intention. In the present cese, there is nothing to show that either

there is any violation of rules or any malafide in transferring the

applicant to Mumbai.

4, _. A rejoinder was filed by the applicant wherein the
applicant has cited the cases of Smt. Kamlesh Mishra and Smt; Manta

Dubey that their cases were considered on out of turn basis and they—
were ordered. to behtransfeffed so that hﬁsband and Wife could éerve at
the samé station. The applicant's grievancé is that hig case was not

pqtv ué for the General Menager's consideration. Thus, he has
challenged the ayermentsi madé by the respondents that they are
foiléwing the laid down guidelines and haé.statéd that véry purpose of
name noting system has.beeﬁ vifiated by out of-turn Eonsideratioﬁ of
some cases. The apblicant has also disputed the stand of the

reépoﬁéents that Shri Ajeet Nagar is senior to him. The appiicant hé;‘
statéd that he passed the Appendix-IIT A examination in the year 1994

alongwith shri Ajéet Eégar and was senior to“him and that on that

ground also he has & better claim to be‘retéined at Kofa.

5. Heard the learned counsel fqr the'parﬁies andlpéruseé

the wriften statements of the psrties alongwith documents annexed.

6. : 'The main thrust of the argﬁments of the learned counsel
, :

. for the applicent is that by the impugned order the very purp-ose of

name noting for transfer on request has been defeétgd. The learned

counsel also makes a mention: that the impugned order was an action

taken with nelice,[buf he could not substantiate this allegation by
providing any facts. The melice js not . established by making a mere
statement, but has to be substantiated by providing definite instancex

so as to come tc a reasonable inference that such a . possibility

g
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-Year~l994 and 1995, As per thesevresults,-Shri Ajeet Nagar qualified .

exists. In that eVent, éven it ‘would be necessary to-implead the party

accused of acting 1n a nalaflde manner} His other contention was that

'the appl1cant was not the junlormost at Kota. To prove thls p01nt, he

A1
produced before us the result of App.III.examlnatlon of the year 1994

in which Shr1 Ajeet Nagar's name also appear In this panel . the
applicant stands senior to Shr1 Ajeet Nagar. This contention of the

learned —counsel ‘'was rebutled by the opposite side cn the ‘ground that
Traffic

‘the result =hown for our perusal was for the category of the/ Inspector

" of Accounts CEEA) and not-of,Sect1on Off1cer (Accounts). The learned

-

counsel for the respondents produced before us the result of App.III

examination fer the'category ofVSection'Officer-(Accounts)'for-the

P

/

'in this examinetion in the yeer l9941and the applicant in the year

1995. Thus, in the category ‘of Section Officer_(Accounts) Shri Nagsr

is senior to the applicant. It was admitted by the applicant, who was .-

preSent in person, thst he had opted for 'the .Category' of Section

Off1cer (Accounts) The "learned- counsel’ for the app]lcant claims. that

‘ for the purpose cof promot:on to the grade of Ass1stant Accounts

Sl

\Off1cer, the appllcant would’ still rank qen1or. This was countered by |
' the learned counsel for the respondents say:ng that from th1= group,

" the first promotion wes to the grade of Sr. Section Offlcer to whlch

~

[

Shrl Nagar has =uper10r claJm to the applicant as be1ng senicr. We
have perused the results of the App.,III exam1nat10n and the. arguments
cn the subject of sen1or1ty_advanced before us by either s1de. We have
no doubt that ”int the category.-of Section’ Officer (Accounts) the
applicant”iS-junior’to Shri Ajeet Nagar.

7. - The scope of judicial' interference in -a matter of

. transfer is very limited and is 0n1y°confjned to examine whether the

- . ~ = | .
transfer 1is in viclation of any statutory rules .or is an action
arising out of any malafide. In =o far as melafide is concerned, mere

s
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. averment has been made by'the applicant in hie. written statement and a

- similar mention} has been made by the learned counsel at the oral

argument étage, but no individual by nsme has been impleaded as a

party .respondents and nothing of substance for proving any malafide

has beeniprovided. We reject this contention that this transfer is

arising out of melafide on the part of any official.

8. Curtailment of cadre is a netter of fact and in such a

situation it becomes necessary to transfer some individuals from that

-station. The policy of the department that in the event of cultailment

of a cadre, the juniofmoSt person should be transferred'out;-cannot be

faulted. It is just a matter of co-incident that the applicant, who

came to Kota only about a year back, also happened to be a juniormost
when the'necéssity of transfer occured. The fact that he is junior to
Shri Nagar in the cadre of Secticn Officer (Accounts) has been

established successfully by the respondehts. In such a situvation, the

, quidelines of transfer for keeping the husband and wife at the same

station, canrbe of no help to the applicant. Such quidelines do not

cenfer upon a Government employee a legally enforceable right as held

by Hon'ble the Supreme Court in Union of India and ors. v. S.L.Abbas,
ATR 1993 SC 244. The applicant has cited . two cases, one of Smt .
kamlesh_/Mishra -and the -another is of Smt. Manta Dube&"wﬁeré the
Qenefai/Manager hés exercised his discretionafy powers to approve out
of turn tfansfeg ‘of the employees sé that they could‘ be .af the
stations where their spouées are‘posted.;Such discrefionary powers are
exceptions ana.éxceptions do not provide a gfound qu legal right. The
authority competent to—exercise such discretionary powers goes into
the facfs»and circumstances of eacﬁ case and takes a deéision. On the
besis of such a decisioﬁ; other employees cannot baSe ﬁheir élaims for
a legal remedy. Adminis?rafive law permits use/of éiseretionary_powers'
which, of course, have to be eiergiséd in a manner whjéh.is neither

unlawful nor arbitrary.



(A.P.NAGRATH) . : | S.K.AC
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9. - ' The 1learned coungel for the respondents stated at the
Bar that whenever the next opportunity arises and a vacancy cccurs~ at
Kota, applicent's case will be considered for being posted-tc Kota, on

priority. We consider this as a very fair expression of the

Department's intention and we part with this case with the hope that

‘as and when next vacancy arises the-department will consider- bringing’

back the applicant to Kota on priority. In view of the aforesaid

circumstances,  we do not find any reason to interfere with the

“impugned order.

10. : We, therefcre, dismiss this OB, but with no order as to

costs.
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Adm. Member Judl.Member



