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IIT THE CEMNTEAL ADMINISTRATIVE TRIEUNAL, JAIFUE EENCH,
JAIPUR
Dated of crder: 08,2003
OB No.439/2000 N
Pralrhu Lal Verms s/c Ehri Ram Jeewan Vermz, r/o Village
and Pcat FKishenpure Takia (Ecta Juncti;n) and Exz-EDBFM
Fishanpura Takia FEDBO (remcved from service.)
{ .. Applicant
Versus
1. Inicn of India thfoﬁgh Secretary, Gevt. of India,
Department of Posts, Ministry of Communicaticons,
Dak Bhawan, New Delhi.
2. Director FPostal Services, Rsjasthan Scuthern
Regicn, Ajmer.
3. fenicr Superintendent «<f Post Offices, 'Kota
Postal Division, Kota.
.- Respondents

Mr. C.B.Sharma - ccuneel for the applicant

Mr. Manu Bhargava - counsel for the resrpondents.
CORAM:

CHOM'ELE ME. M.L.CHAUHAN, MEMEER (JUDICIAL)

HOM'ELE MF. A.E.BBANDAFRI, MEMEEE (ADMILIISTFATIVE)

Per Hon'ble Mr. M.L.Chauhan

The applicant has filed the present applicaticn

against the order of remcval from service dated 232.4.99

"l

(Ann.22) passed by the Disciplinary Authority and the
crder dated 15.11.9% (2nn.BAl) ypassed by the Aprellate
Authority wherehy the punishment of remivel freom service

hes been affirmed. In relief he has prayed for the

following reliefs:-

"i) That the «ovder of appellate authority dated

25.11.99% (Annexure A,/1) with the Punishment ordev
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dated 23.4.9% (2nnexure A/7) bLe quashed with all
»consequeﬁtjal Lenefits.

(ii) That the charge.memo dated 15.6.95 (Annexure A/7)
be‘qqashed, ag the same is not justified on the
ground of delay and as per facts of the case.

iii) That the respondents  be fﬁrther directed te
reinstate the applicant on the pcst of E.D.B.P.M.
Kiehanpura Takia F.D.B.N. with all conseguential
benefits.

iv) Any cther crderg/directicnes/relief may ke passed

in favour of the aprlicant whi~h may ke deemed

just and preper under the facts and circumstances

of the case.

N

v) That the ca

7

ke of this application may'be awerded
to the applicant.” |
2. Admitted facts of the ~ase are that the aprplicant
was engaged as Extra Departmental Branch Post  Master
(hereinafter referred tc as EDBPM) cn £.8.1920. No férmal
crder was issued Ly the competent autherity. Later_bn; he
was asked to produce the origina] edu;etional certificate
for‘considering hig case of iseuance of appointment crder.,

He submitted criginal certificate dated 30th June, 1980

. showing 3th passed, as per version of the respondente.

Hewever, acc-crding te the applicant he subritted transfer

o)
D

certificate in euppert of his gualification in 198
showing that he has left the institution while studying in
8th class with date of birth as 1.7.1956. A

2.1 It ie further averred Ly the applicant that
respoendent  1lc.3 while erxamining his rase found that

ancther transfer certificate is alec available in which he

has Leen shown as pessed in 2th getandard by correcting
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'studying in 2th ~lass' ec the applicant was interrcgated

and his statement was cktained on 12.10.%2. The arplicant

1

again sukmitted duplicate Transfer Certificate on 2.11.%2

]

(Ann.2A%) sheowing thatvhe‘léft the schcel while studying in
the 8th «class. The matter was .got enjuired Ly the
respondents and it wés fqund that he rpassed only 7th
class, hen;e'a cha;geshéét dated 15.5.92 under fulé 3 of
the Extra Departmental Agents (Zcnduct Fules) was served
cn  the épp]icant. After regular en&uiry, lthe Enquiry
Officer fcound the applicant guilty of the 'éharge. The
charge against the applicant was that during the
éppointﬁent tc the post of EDBFM, he p@cduced 8th'p@ss
certificate; lOn vérification, it was ‘fcuné_ that 59 >has
6n1y passed 7th standard and left the school when he was
sgtudying in Sth'standard and he has made cutting in the
Transfer Certificate_by Ehénging 'studying in 8th class'
‘to 'Sth rpasesed' and, therefore, done frasud for prqcuring
emplcyment teo the post of EDBPM and ss such viqlated rule
17 éf the EDA (Conduct) Fules, 1964, Therefcre, he was
punished with the penalty Gfiremoval frcp service. Feeling
aggrieved by the said aétion cf the requndents, the
appljcant' has filed the rpresent OA praying for  the

afotesaid reljefs.

2. The respondents’ have filéd reply. In the reply,
it has been stated that the applicant was engaged’ as EDEPM
cn  S.2.80 by‘,the_ SDI(P);‘Vtha anst, Suk-Diviesicn
~tempcfariiy, Ne formél ~rder was isened Ly the ;ompet;nt
‘authcority. Later on, he WéS'asked,to produéenthe'original
certificaterfor issuing.of appoiﬁtment order. He submitted
the original cérfificate showing 9th pass. On verification

“through 3DI(F), it was found that he passed only 7th class




eppointment c<n the hasis of fraud till he was remaved hy
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and hence he was chargeéheeted vide memc dated 15.6.98
under rule 8 of the EFDA (Zonduct) Eules. A regular enauiry
was held. In his statement dated 12.10.92 rescrded during

the ccurse «f preliminary enauiry, he has stated that his

gcn changed the word 'Sth pessed' instead of 'reading in

Sth' snd he did net pass the Sth standard. It is alse
admitted ky the applicanf that in the criginal certificate
the word 'Sth pass' was interpclated. The épplicaﬁt
secured the appointment ih the yeaf 1990 by submifting 2
forged certjfiéaté chowing . the minirum educaticnal
auéljfication as .Sth pases which 'in fact he did not
pcssess. The fact reméins that he has ceormitted a fraud
and he dces nct ﬁave the mjnimum_éducational mialification

and as such his appointment jé illegal and he has chtained

‘the competent authority. It ie further submitted that

though the respondents were ncot bound to held enauiry as

his sppointment was vcid ab-initic in view =f the law laid

dcwn by the Apex Court in the case of G.Sudarsan ve. Union

of India, 1996 SC:ﬁage 663 and the Rejasthan High Court in
s csce repeorted in FLW 1920 357 has held that if initial
appcintment ie illegal a&d servicesbhas keen terminated,
the High Courtlwill not iésueidirections becuase it will
perpetuate illegality and, therefere, the apprlicant was

rightly removed from service

4, The appliceant hes filed rejoinder. In the

rejoinder_the applicant has stated that even if he was not

riddle pass, he cculd have been arpointed to a lower post
takihg into c&néideration his educational mualificetion
and it was. nct cpen for the competent authority demanding

the educaticnal certificate after a lapse of 12 years. The
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‘applicant has not sukmitted a forged document &and as can

e seen from Ann.A3, sﬁbmjtted. during ‘the time of
employment, the aprlicant hass ¢1ear1y‘n@ntioned against
iteﬁ no. 5 as studying in Sth class.

£. We have heard the learned ccunsel for the parties
and gone_through the méterjéi ﬁlaged on record.

5.1 It is not disﬁuted that edusastional qualificaticn
for the post of EDBPM was Sth-standard (matricuiation or
higher qua]ificéticﬁ may ke preferréd)f The applicant on
hig own vsaying doese neot - possess  this qualificatjon.
Accordjng te the respondents, at the ﬁime of engagement he

was asked teo produce the original educational

certificatiocn for cconsidering his case for issuance of

appqﬁntﬁent érder and he esubmitted orjgihal certificate
dated :0.6.380 chowing &th pass. It is further sﬁated that
on verificatien threough SDI (P) it was found that hé
pogsesses qualifi&étion of cnly . 7th class and he was
char§ésheeted;'1t_js n-t the éasé of thé applicant that he
fulfjls:the requisjté quélificatign; During the ccurse of
prelsminary enduiry his statemént was'recorded. A copy of

the statement dated 13.10.52C has heen placed on record as

vAnnLAG. In his statement the applicant has admitted that

entry in the criqingl certificate to the effect that he is
IdlEad ’ ,
'Ath pass! iﬂf{&&%aof 'studying in Sth' has been changed

m

by his =cn and he has not passed the Sth standard. It i

further admitted by him that in the criginal certificate

the werd 3th pase was intefpolated. This statement form

vpart of the chargesheet and the encquiry cfficer after
relying on the statement of the applicant as well as on

the basis of the other decuments and statement cf the

Headmaster, Faikiya Seccndary Schocl, PBheem Mandi,Fcta
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held the charge as rproved against the applicant. The
Disciplinary Authcrity on the hkasis of the énquiry repcrt
and relying cn the statement «<f the applicant as well as

inderendent witness held the applicant guilty c¢f the

- charge and awarded the punishment «f remcval from service.

The Appellate Ahthcrity aleo affirmed the order passed by
the Disciplinary Antherity. Thus, no infirmity ~an be

fcund 1n the impugned corder as fhe arpulntment -f the

applicant was do-hurc fhe rules and he did not posséss the

reqnisife edurafinnal-qualificafinn meant fmr the post of
EDBPM as such his appcintment is illegal and nulllty) Even

if it is presumed that the ~harge against the applicant
was not proved thougﬁ)we are of the view that ~n éhe Lasis
of'ﬁatefial rlaced on record cnly con:lusibn which cén'be
drawn is that the charge stands_fuily proﬁed) Farther, it
is the applicant who was to be tenefltted frmm producing
the false certiicate of his edurcational gualificaticon and
explanation given hky him that he did not supress his
educational qualificaticn at} 'the tjﬁe of initisal
appointment”cannot e accepted.

5.2 HNow let us‘notice_the fbntentibm;raised by the
leerned ccocunsel for the aﬁplicant. The learned ~ounsel for
the applicant submitted that actien cof the respondenfs is
not proper and valid in asmuchas he has Leen remcved from
sefvice after a lapse of 185 years and aﬁ the mast in case
ﬂe was not qualified, he ehould Vhave‘ Leen given
sppointment in a  lawer posﬁ where t+he educaticnal
qualification'is less than &th standard. He has further
arqued that the chargesheet was submitfed after.lo years
and as sufh in view of the law lsid dewn in the case of
Fajnikant Chaudhary>Vs. Union of India, 1993‘(2) SLJ 242,
the ghargesheet wa s required.to ke uashed. Lastly, the

learned councel for the applicant argued that as per DG,

W
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PST letter dated 123th Aungust, S35 and 7.12.28, the

"educaticnal aqualificaticn can be relaxed if suitable

qualified perscn cannct be found in a particular case, a
person with less qualificaticn can ke appointed conly in

exceptional cases and that tcc with the perscnal approval

of DPSE/AAditicnal Postmaster General Lbut the matter has

-nbt_been examined by the respondents in the light of these

instructibns;

5.3 | We have considered the subrissizne made by the
learned counsel for the apﬁlicant. Aécording te ue, the
sole questicon whirch requires'cur consideration is whether
the applicant whe dses  not posséss the vrecquisite
aualjfjcatiﬁh oan be allowed to contihﬁe dé—hors the rules
aﬁd whether the aprlicant can be allowed_to take henefit
~f frand/mis-representaticn sinmply kecause he is allowed
to continue for abeut 17 years. At fhis stage it will hLe
nseful tec Jquote the aecision‘of the Apex Court which are

relevant to the issue involved in this case.

-

5.3.1 In Unicon of India Vs. M.Bhaskaran, 1596 302 (L&3)
162, the respcndenté produced 'bcgus _aﬁé forged casual
labcour sérVice cardé and:ctmained erploymrent in railway
service. The S&upreme Court chserved that‘they were quilty
of risrepresentaticn and fraud perpetrated on the erployer

while getting emplcyment in railway service and that once

" fraud was detected, it was cpen feor the employer to remcve

those whe cohtained emrployment »by rlaving fraud. Tt is
necessary to extract relevant rpart of rpara 6 ‘of the
judgﬁent which reads:-
"eeeee...Therefore, it is tco late in the day fcr
the resp&ﬁdents e éubmit that producticn of such
bogus or forged service cards had not played its

role in getting employed in railway service. It

iy,
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was <learly a sase ci‘ fraud on the appellant-

enployer. If once such fraud is detected, the

appcintment crders therselves which were found to

be tainted and vitiated by frand and acts of

cheéting cn theé part of erployees, were liable to

e recalled and were at least voidakle at the

cption of the employer concerned. This is

preciesely what has Bappenéd in the present case.
On-e the fraud of vyespondents in geétting such
‘emplbymént was detected, the respondents' were
broceeded against in departmental enguiries and
were called upecon to have theif'say and thereaffer

hsve Leen removed from service. Such corders of

removal would amcunt td recalling of fraudulently‘

obtained erronecus appointment orders which were
aveided Ly the erployer-appellant after follewing
the due pracedure of law and complying with the
prin;ipleé cf natural Jjustice. Therefore, even

independently of Rule 2(1)(i) and (iii) of the

rules, =such fraudulently cbtained apgoihtment

orders could be legitimately treated as voidable

at the option of the employer and cculd be

recalled by the employer and in such cases merely

because the” respondent emnployees have continued

in service for a number of yeare on the basis of

such fraudulently «chktained employment orders

cannot ocreate any equity in their faveur eor any

estoppel against the emﬁlcyer.....
.l In Dist. Ceollector and ~hairmen, Viciangaram Vs.

M.Tripura 3undari De¥vi (1920) 2 &2C 455, persong who were

not having qualificasticne as rer the employment

notjficaticon/advertisement were appointed ignoring  the

claime of those who were cualified. A contentioh was"”

2
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raised that the oppcinting authority can disregard the
qualificaticns in the advertisement and mwake appointment.
While rejecting the same, the Supreme Crurt chserved that

appointing of an vungualified perscon amcunts to fraud on

public and the ;Court should not e a party to the

perpetuetion of fraudulent practice. Tt was chserved:

"It must further bhe realiéed by all ccncerned

that when an advertisement mwenticns a particular

mialification and an appcintment is mwade in

disregard of fhe same, 1t is not & matter only
. between  the appointing authcrity ~and ., the
'appointee cocnecerned. The.aggrieved are all thoéé
who had similar eor even better qualificaticns

than the appocintee or arpcintees but who had not

applied for‘thevpost becavse they did not possess

Ly

the quélifications ‘ mentiéned in vth

' advertisemenf; It amcunts tc a.fraud con public éo

appointvperSQns.with inferjor qualificaticne in

such circuﬁstances unless it is_triearly stated

@hat the cualificaticns are re]axable. Ne Court

‘sﬁould e a party to the prepetuation of the
fraudulen£ practice.” | |

5.4 Further in the case «of EState of M.P. ve. Shyanm

Pardhi, AIEF 1%9:% 22 2115, thé Apex <ourt has held that

where the initial crder «f appointmént itself was per-se

~illegal for went of requisite qualifications, feilure to

give cppeortunity of hearing is not viclative of principle

of natural Jjustice.

5.5 At this stage it will be appropriate te refer to
the decision <f the Apex Court in the <case of
Lharmarathmalara Paibahadur Arco Ramaswamy Mudaliar

W
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Educaticnal Institution Ve.The Educaticnal Arpellate
Trikbunal and anr. AIER 1933 32 2219 wheféby the Apex Cecurt

[a)

in para ‘3 held as under:-
"8eeeveser.Giving of opportunity of an enquiry of
~course is a check and balance concept that no
cne's right Le taken away without giving
him/’her cppeortunity oy witheout enquiry.in~7a
given casé.of where statute rejuire. But this
cannot be  ih a _éase where allégatioﬁ and
charges are admitted and no.possible_defeﬁce
is placed Fefore the apthority con;erneé,”What
enquiry .is to bLe made when -one» admits

{/1 _ viclations ? When she admitted she did not

join M.Fhil course, she did nct report back to
her duty which is 2gainst her condition of

- leave. and <cntraty tc her affidavit which is

the charge, what enguiry was tche made ? In a

cacse where facts are almosf admitted, thé dése
reveals itself and is aapprarent on the faéé of
reccrd, and in @spite of oppbftunjty ne
worthwhile explanaticon is ferthecoring as in
\“*; | the'present caze, it would_hot be a fit case

tc interfer with terminaticon crder.”

5.6 Further, the Bpex Ceurt in the case of Dr. Priti

-

Sihgh vs. Z.K.Mangal, 1932 (5) ¢

(]

LE 79, has held that if a
person was not eligible for appointment. in terms of
prescrilked qualification‘oh the date he was appﬁintéd by
the Managing Committeé sulject to the approﬁal'of the Vice
Chancelior,.then later he cannot become eligible after the
aualification for the post‘wére amended.

From the. decisicn of the Aper Court as reproduced

2
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abovevhit is quite evident that wﬁére the initial order of
appointment was per-se "illegal for want of reduisite
qualificaticon, services  can ke terminated even withont
following the principles of natural Justice. The .Apex

Ceonrt has further held that if once a fraud,is'detected,

. the appointment orders itself which were void ab-initie by

frand on the part of the émployee were liable ta ke
reﬁalled and &ere atleast veoidakle at the eption of the
emplceyer concerned. The Apex Ceourt has further held that
.appcinting of ungualified perscns amcunt to ffaud on
puklic and the Ceurt  should :hof e a party tc the
perﬁetuation of fraudulent pra¢tice. It swcunt to fraud teo
the public to  appoint a8 rperscn with any inferior

qualificaticn unless it is clearly  =stated that

quzlifications are relaxahble. ilo comrt shonld ke a party

to the perpetustion of the fradulent practice.
5.7 In the instant cese, adrmittedly the applicant is
nct qualified. It ie not the case of the applicant that he

was eppointed in relaxaticon of rules and there was a

stipulaticn in the advertisement that in rcase qualified

perscns are not  available, the pefsonsv with less
cqualificaticn can be appointed. Thue, the fact remains
that the aprlicant does @42§L possess  the rgquisite
cqualification of LbLeing 2th standard whirch 'waé rre-
reguisite smalificaticon for the post of EDBFM. .Asl such
initial sappointment is wvoid atwjnitié and nuliity. That
spart, it has comre <on recsrd, even admitted by the
applicént that the criginal certificate waé tampered by
his son sheowing the qﬁalification ss '2th pass' instead nf
'studying in Sth claSs' does not iﬁprove the fase of the

spplicant. It is the applicant wheo was henefitted from

such tampering in the original certificate and when the

4
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fact regarding submitting @f false educaticnal certificate
éawé to the ﬁofice cf the respondents, enguiry was held
and the cherge against the applicant stocd proved.lThus)
in the instance case the respendents have alsc ‘ held
reqular énquiry_in which the applicant wae associated.'lt
wae only thereéfter that his. services were terminated
whereas the decision of the Afex_Court as sfated ab;ve

clearly jndibatesfthat on the kasis of admissicon made by

~the applicant it was not necessary to hold regular enguiry

and where the perscn doces not possess the reqﬂiéite
qﬁalifjcation, his,éérvices ~an ke terminated stfaightaway
end there is no violation of the pfincjples c¢f natural
justice. For the reasons stated abeove, there is nc force
in the contenﬁion raised by the applicanﬁ. Furthef, the
contention of the applicant that hé hés served for 17
yeafs, hie service ghould nct be tefminated, ig without
any substancé inasmuch as where the arpointment of a
pérson is in vieclation of the rules, such app&jntment is
veid ek-initic and simply becausé he has ~served the.
department for long pericd on the hasis of forged
certificate deces nok render the applicant liakle for grant
cf relief as prayed- for in view of law laid down by the
Apex Court in the case of M.Phaskaran (supra). Similarly,
the contention of the applicant that the chargesheet has
been served sfter a lapse of 10 years and in view of the
decigicn of the Arpe:x Ccﬁrt in Fajnilkant Chaudhary (supra)
the chargesheet is liakle tc be guashed, is alsc without
any subkstance. The debiéich_relied uron by the applicant
is not spplicakle in the facts and cifcumstances of this
case. Further, the enkmission of the arplic-ant that he
chould have Leen cffered & lower post  where the

edu-aticnal oqualification is lesse then widdle standard

w.
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cennct  he acceptedn in as much as the spplicant was
appointed agsinst the post bf EDBFPM and his case cannot be
~ongidered againsf any cother posg as the post under public
enployment has to ke filled in after advertising the same
and considering the «<laim «of other siﬁilarly gituated

persons. Further, appointmwent te such peost also depends on

the availability of the post.

G, For t#he foregoing veascons, the present OA is

diewrissed with no crder as to costs.

o ;
(M.L.CHAUHAW)

(A.K.BHAHDARI)

Merber (Administrartive) Memkber (Judicial)




