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IN TTHE CEN:

TRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR.

0.A.N0.488/2000 Date of order: jfj -2.2003
Naboo; S/o Sh.Hareti, R/o Vill.Bajoli, Post Lehchora Kala,
Bayana, Distt.Bharatour, working as Gangman under Section
Engineer, Bundi, Western Railway. |

...Applicant.
Vs.

1. Union| of India through General Manager, Western Railway,
Cnufcngate, Mumbai.

2. Asstt|.Engineer (Central) W.Rly, Kota pivn, Kota.

3. Sr.Divisional Engineer(N), W.Rly, Kota Division, Kota.

4. Addl.Divisional Rly. Manager, Kota Division, W.Rly, Kota.

. . .Respondents.
Mr.C.B.Snharma - Counsel for applicant.

Mr.S.S.Has
CORAM:
Hon'b
Hon'Db
PER HON'BI
The

\

under IOW

29.4.86.

from dut*
applicant
home-town
on 23.12.
Railway D
10.1.94 ¢
absence

intimation

93 and

ontaining two charges namely:

from duty w.e.f.

an - Counsel for respondents.

le Mr.H.0.Gupta, Administrative Member
le Mr.M.L.Chauhan, Judicial Member.

£ Mr.M.L.CHAUHAN, JUDICIAL MEMBER.

ipplicant was initially appointed as Casual Labour,

Construction in Kota Division of Western Railway.

ly he was absorbed on tne post of Gangman w.e.f.

Nhile working as such, the applicant remained absent

Ww.e.f. 4.12.93 to 27.12.93. According to the

ne fell sick on the night of 4.12.93 and went to
for treatment from a orivate Doctor. He joined duty

he was submitted fitness certificate from

octor on 31.12.93. Respondent No.2 issued SF-5 dated

for unauthorised

(i)
4,12.93 to 27.12.93 witnout any

eriod

-

: and (ii) absence from duty for the following p




during the|year 1393, thus the applicant became habitual of

remaining absent from duty:.

1. 1.1.93 to 1.2.93 32 days
2. 45.4.93 to 22.4.93 18 days
3. 2.6.93 to 22.6.93 21 days
4. 12.7.93 to 19.7.93 7 days

5. ‘10.8.93 to 23.8.93 14 days

Enquiry Of|ficer was appointed wno ‘conducted enguiry after
giving number of opportunity to the applicaht and recorded his

statement, | as is evident from the proceading dated 12.8.97

(Annx.R2).
guilty of

report. Tn

Ultimately the Enguiry Officer found the applicant
the charges levelled against him and submitted his

e enguiry report was sent 'to the applicant vide

letter dated 23.8.27 (Annx.R3), which is stated to have

received by the applicant on 30.9.97, giving'the applicant an
opportunity to file représentation within 15 days. Despite the
'opportunity given to the applicant, he did not submit any

representation and as such penalty of removal from service was

imposed upon the applicant vide order dated 23.1.983 (Annx.A2)

6? the disciplinary authority. The applicant filed appeal

against "the ‘order of the disciplinary authority and the

appellate authority after considerihg the case of the applicant

sympatnetically, reduced tne penalty of removal from service to

reduction fto lowest time scale of pay in scale 2610-3540 at

RS.2610/- permanéntly with loss of seniority and future effect,

for balande service i.e. till retirement, vide order dated

15.12.99 (Annx.A3). The applicant further filed revisibn to the

Additional| Divisional Railway Manager, Kota, who after taking

sympathetic view has reduced the penalty vide order dated

4.4.2000 (Annx.A4) to the lowest pay of Rs.2610/- in scale

Rs.2610-3540 for 5 years with future effect. It is against

/]

bhezw



\)V'i.

these orders, the applicant has filed this 0.A tnerebf praying
for quaéhfnq the imbugned SF-5 dated 10.1.94 (Annx.Al), the
order of théTdisciplinary authority dated 23.1.98, the order of
the appellate authority dated 15.12.99 (Annx.A3) and the order

of the revising authority dated 4.4.2000 (Annx.A4) with further

- enquiry re

prayer th
benefits;
that the e
has been

applicant

Fat the appliéant be granted all consequential

'Thé application has been filed mainly on the  ground

nquiry has not been'held as per law and the finding

lgiven on the basis of the statement made by the

during the  course of enquiry ahd also that the

port was not made available to the applicant. He has

also oleadFd that the penalty imgosed upon the applicant is ex-
facie dispfqpqrtionate to the gravity of the qlleged misconduct
and the Tribunal has ample bower to quash, modify, reduce or
substitute the penalty on‘this'ground alone.

2. The':espondents have COnteéted_the matter by filing reply
in whicn it has Dbeen stated that the applicant left the Head-
quarters wifhéut~ any priorl perﬁission and remained
unauthorisedly absent w.e.f. 4.12.93 to 27.12.93. There is a
Railway Hgspital at Bundi as such the applicant was required to
report at| the Railway Hospital Bundi for his illness but ne
remained lapsented himself from 4.12.93 to 27.12.93 without
prior_permission from the compatent authority. It nas also pbes2n

supbmitted | that a cooy of the a2nquiry report was sent to tne

~applicant; vide letter datad 23.8.97 (Annx.R3) which was

received by nim on 30.9.97. It is also stated that the enquiry

‘was held according to law and the Enquiry Officer,navinq found

the applicant guilty, the penalty was riéntly,imposed upon tne
applicant,

3. Wwe have given careful considerationy to arguments of the

‘learned counsel for the varties and perused the material on
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record.
4, The learned counsel for the applicant, Mr.C.B.Sharma;,
rightly reélising the scope of judicial review in such matters
is very limited when there 1is some evidence to reasonably
support tﬁe finding of the enquiring a@thority and this
Tribunal cannot go into the question that the evidence adduced
befpre-it‘is sufficient, has scrupuloﬁsly avoided to raise any
argument in respect of the same. The broad argument which has
been pressed into service is, that even according to the
finding of the thiry Officér, the applicant has bpeen held
- guilty of| remaining apsent unauthorisedly due to unavoidable
circumstances as the applicant remained absent from 4.12.93 to
27.12.93 as health of his brother was not good énd prior to it
- the | apoliéant remained' absent because of unfavourable
circumstances for which he sﬁbmitted that in future he will not
remain absent without prior permissfon. Thus according to the
l2arned counsel for the applicant, even the Enquiry Officef has
justifiea the absent of the apoliﬁant because of unfavourable
ci;cumstancés and thus hash penalty of reduction to th2 lowest
pay of Ré.26lO/—‘ih scale Rs.2610-3540 for 5 years ultimately
' ?mposed vide Anni.A4 was not warrantad in pne fact and
circumstances of this case even if it is assumed tnat chargs of
remaining dnauthorigedly absent is held to be proved. We have
perused the finding givén in the enquiry réport as well as
othar matiearial placed on record. It appears that tnis finding
was racorded by the £BEnquiry Of ficer én the basis of the
statement| as recorded during the proceediﬁg dated 12.8.97 wnich
nas’beenjplaced'on record 1in wnich iﬁ nas been stated thaﬁ
during tha period 4.12.93 to 27.12.93, the .n'ealt';n ‘of nis
brother was nokt good and died on 8.12.93. Further during the

year 1993 h2 ramaina2d absent without prior opermission on
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account of unavoidaole circumstancas and nis motn2r also died
in this péridd. Since theté is som2 avidence that the applicant
remained :absent~ without orior opermission during thne period
wnich was:tne'subject matter of charge—sneet and tne lesarned
counsel far the applicant has also not made any grievances on
this ésoéct and also that the factum of ra2maining for
unautnoriSed' absent during the period nas als> not been
disputed [y the applfcant as can be s2en from the ground of
app2al befors the aopellate'aufharity whareby n2 has given tne
reasons for remaining unaurnorised absent from duty wnich are
not found|accaptable to the avoellate autnority, tnarefore, tne
apporopriate autnority was within their power to imposé the
approp;iate-oenalty in accordance witn law. Now the question
which r2quires to be exéﬁined is wnether in the facts and
circumstances of the case, can it be said tnat the penalty
imposed oy the revisinq authority cad be said to be ex-facie
disproporfionate to the gravity of the alleéed'misconduct 30 as
to call for iheérferencé by this Tribunal. The law on the point
is well settlad by thsa aecision of the Apex Court. It has been
fi;mly established that once thé charges lasvellesd against the
%élinquent officiﬁl are found to be proved nn his pleading
guilty or during tne coursa of enquiry, it is not qu the court
to determine the quantum of punishment qnless the oenalty
imposed ére grossly excessive and not in commensurate with tne
gravity‘of charges so as to shock the conscisnce of tna court.
In tn2 instant case, the charge levelled against the applicant
was that| in tha vyear 1993, he ra2mained absent repeatédly as
m;ntioneq in tne earlier part of tnis ordar unauthorisedly and
without prior permission. Th2 disciplinary autnority . awarded

tne penalty of removal from service which was reduced by the

"apoallate authdrity and was furtner. reduced by the revising
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authority

us, it canpot b2 said

vide Annx.A3 & Ad raspectively. Tnus, according to

trnat tn2 psnalty ultimately imposed DY

the ravising autnority is nighly excessive sd5 a8 to snock th2

conscisnce

gravity of

of this Tribunal and nighly disproportionate to the

the charge lavelled against nim. At tnis stage it

may be rellevant Lo mention tne decision of the Apex Court 1in

tne cas2 of Union of

(L&3) 623,
Court Lo

mercy, &tn

certain other punishment lika stoppage

Furtner in tne cass

Unia India & Ors Vs. Narain Singn, 2002 SCC

wnereby ths Apex Court neld tnat it was not for ths

on th2 misplacad grounds of sympatny and

2 opunisnment of dismissal to reinstatamant Wwith

of tnr2e increm2nts.

, (1999) 1 scc 759, it nas p=en hald by tne Apex

Court that it

authority

guestion of punisnma2nt
Court's interfersnca2 unless

oroved miBconduct as’

would hnhave

(M.L.'\o

Member(Jd)

(K .

Mian)

is witnin the jurisdiction of tne competant

ts dacide what opunisnment is t5 b=z imposed and th2

is- ogtside tha purview of tn2 fiigh
it is so disproportionata L0 tne
ts5 shock the coascience ~f the Court. It
held tnat  raduction of sentence by .tne #dign Court

3 demoralising effect and would b2 2 retrograda

nas been n2ld that repantance/ungualifi=d apology At

appellate staje does not call £for any syampatny OF

lthe reasons mentionad apova, wWe S22 00 Eorce in tnis

i3 dismissad witn no ordar as to costs.

-

(d.0.Gupra)

Memo=r (A).



