Tt

'\l

I THE CENUTEAL ADMIWIETRATIVE TFIEUMAL, JAIPUF EENCH,
JAIPUR
Dated of crder: 4 .09.2003
O Neo.da6/2000
Abédul Hafic s/c2 Ehri Abdul Zattar aged akout 29 years, r/o

Ilew Loco, Hasan Pursa-A, llesr Shiv Senersal Stcre, Jaipur.

.. Applicant
Veresus
1. The Union of India through the Genetal Manager,
Weetern Railway, Churchgete, Mumrbai.
2. The Railway Board through Dirvector
(Establishment), Rail Bhawan, New Delhi.
3. The Divisicnal Pailway Managetr, Western Pailway,
Jaipnr Divisicon, Jaipur.
.. Respondents
Mr. P.V.Calla - coungel for the applicant.

Mr., R.G.Gupta, <ounsel for the respondents.

HON'EBELE MF. S.F.AGFAWAL, MEMEFF (ADMINISTFATIVE)

HON'BLE MF. M.L.CHAUHAN, MEMBEF (JUDICIAL)

PER HON'BLE MR. M.L.CHAUHAN

The applicant alcongwith others were engaged as
Casual Workers to perform the work of loading/unloading of
ccal from the railway wagons under the contrel  of
Mechanicsl Departmwent in Jeipur Division. The work of
lesding/unlcading of coal wae pevformed at the Loco Zhed
and the applicent and othere worked con varicus dates from
1988 to 1922, While the applicaht and cthers were
perforring the work of loading/unlocading <f coal, in all
32 candidates preferred an 0OA hefere the Principal Bench

of the Central Administrative Tribunal, New Delhi for
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geeking direction tc the railway administraticon teo make
them regular in sunitable Greup-D posts. The Principal
Bench while relyving con the decisicn of the Jdedhpur Bench
in OA Wc¢.581/88, Om Frakash and ors vs. Iinicn of India and
ors, decide@ on 21,1.1992, directed the railway
administration tec consider suitability of the appliéants
and cther similarly situated workers on the bhasis of their
recpective length of service and cther relevant criteria
and accommddate them as casual labcur wherever vacancies:
exist in. accordance with the scheme under preparation.
Copy of the judgment passed by the Principal Bench in ©A

/91 has Leen annexed as Ann.A/l1A. on the hkasgie of

o

Mol 26
the afcresaid judgmént, the railway administration
prepared a list «of the candidates found eligible for
apbointment in Group~-D post as per their working days. A
copy of the said letter dated 10,12.1992 containing names
of 16 candidates has bLeen annexed as Ann.A2. From the
perusal of the -said annexure, it ie apparent that the
applicant's name appears at 31.Nc.7 as he had completed
194 days. In the said liest, name'of one Shri Fam ZEwarcop
g/ Shri Ram Prasad appearé at &1.Nc.2 whe had conpleted
190 days whe;eas name cf Chri Rej Fumar appears at
£1.Nc.10 whe héd completed 166 days. When no corder in

faveur of the applicant was issuned despite preparation of
the aforesaid list, seme of the applicants, who were party
in the earlier 0OA including the applicant, apprcached the
Prinzipal Bench hky way of filing an ©0OA which was

registered as OB 1ic.1670,/97, FRam SEwarcop and ors. vS.

Unicn of India and cre. The said OA was decided on 8.12.¢

with a direction tc the respondents to continue their
efforts to engage the applicants as per their senicrity in

any <f the divisicn of the Western Pailway. In the =said 02
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the present applicant was alsc one of the applicantgi.e.
applicant HHeo.d. Copy ¢f the said judgment has lIeen annexed
with this OA as Ann.A2. Further rcase of.the applifant is
that after the decisicn of the afcresaid T34, Lhe applicaent
submitted a representation dated 17.12.92 to respondent
lHie.3, Divisional Railway Manager, Western Railwvay, Jaipur
alongwith'a cepy of the judgment dated 2.12.92 and prayed
that he ie willing tec werk iﬁ any «f the Divisiecn cf the
Western Railway ccne. It is further pleaded that Jaipur
cfficers sent a letter dated 25.6.97 teo the applicant
conveying that at Jaipur Divisicn already a large number
cf surplus persons are avaiiable which <ould not be
absofbed sc far. It was further conveyed that in near
future there is nc pessibility of engaging the applicant
as most of ﬁhe Loco Sheds have already been ahbcliched.
Thrcugh fhe said letter the applicant was acsked teo snbmit
an applicaticn giving perticulars in case he is willing tn
wcrk in any department cov any.division. In compliance of
the said letter, the applicant submitted an application
dated 17.12.23 whereby shcwing his willingneses tc werk at
any of the divisicn. Copy of the eaid letter has been
pléced cn record as Ann.Ad, The grievance of the applicant
ie that though he was waiting for appointment, the railway
administration issued the impugned ovrder dated 4.8.2000
(Ann.Al) thereby appointing Z,/8hri FRam Ewarcop Bairwa and
Lallu Lal Jcgi. These twa rersons were engaged alongwith
the applicant and their names find mention in the letter
dated 10.12.%2 at &l.We. €& and 2 Whereas the name of the
applicant is at Sl.Mo.7. The applicant has further alleged
that the railway department is alsc going tc engage che

Shri Raj EKumer who is Junior te the applicant and whose

‘name appeare at £1.Mo.l10 in the eligibility list of the
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candidates. According te the applicant, as a mattevr of

fact, he heing senicr to these persons has rreferential

€

right of appointment and has further alleged that in case
of appointment order in favcur of Shri Raj Fumar is issued
the applicant will suffer ‘an irrveperabkle locgs as junicr to
him weculd ke appointed. It is further alleged that the
appointment <f these two Jjunior pérsons has been made at
the hkehest of All India 2C/ET Asscciatian, an unrecognised
trade wunic-n, whereby the legitimate case of the applircant
being senior to these two persons hés been ignored. On the
beasis ~f these facts, the applicant has filed this 0OA
thereby praying that directicon may Le givén te  the
respendents te oongider the candidature «of the applicant
for appointment Lo any post of Group-D and appoint the

applicant from the date his junisr was so appcinted.

2. Motices of this application were giﬁ%n tc the
respondents. The respondents have filed reély. In the
reply the only stand taken Ly the respondents is that
5/Ehri Ram Swarcop Pairwa and Lallv Lal Jcgi weré
appointed with the sanction of the General Manager as

fresh face substitute and nct fror amongst the ccal

[y
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loaders/vnloaders. The General Manager has gpcwers to
appoint any candidate as fresh face sukstitute. The
applicant has no case to  contest agsinst the =aid

n

appointees'as he has not impleaded them as party to the
the present 0O.A. FRegarding appointment of Shri Raj Fumar,
it is stated that the applicant is pleading a case of
hypothesis &and letter dated 10.13.?2 ncwhere menticned
that namés of such‘coal unlcaders will Le taken according

to seniority. The instructicons issned vide letter dated

21.8.92 were tc the effect that engagewment will ke given
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cnly in Engineering Departmentvsubject to vacancy. Those
who appeared in _the test of <cleaners diesel <=hed
examrinaticn were given appointment.

3. The applicant haes filed rejoinder. BAlcngwith the
rejoinder, he has annexed copy of letter dated 4.1.2002
whereby Ehri Rajv Fumar Meena was given appoiﬁtment as

fresh face substitute.

4. We have heard the learned ccunsel fror the parties
and gone thrcough the material placed on record.

4.1 The grievance cf the épplicant is that desrite
the spédific directicns given Ly the Principal Bench in
the case «of the applicant and other perscns that the
respcondents will ccontinue their efforts_ tc engage the
aprlicent as pér their eenicrity and in any of the
Division <f the Western Railway; the respondents have not
adhered to the s=aid directiocns and giveq‘appointment ta
junicr perscne to the epplicant on the £+%%E;jpretekt that
they were appointed as fresh face substitute and they were
not taken froem amongst the coal loadéer/unlocaders. The
learned ccunsel fecr the applicant argued that surh action
cn the pert ¢f the railway authorities is viclative of
Articles 12 and 1¢ of the <Constitution of India and the
applicant has been given discriwinatory treatmwent in the
matter of re-engagemrent.

4.2 We have giveﬁ due ~cnsideration to the
subrissions made by the learned counsel for thevapplicant

and we are of the view that there is substance in the

n

subricssionse made by the learned cocunsel fcr the applicant.

L{

As already stated abeove, the Principal EBench in OA No.

2585/91, Mohan Lal and 21 cthere ve. Unicn of India and
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crs. in para 4 has specifically held that the applicants
who have wcrked for a fairly long pericd on a piece-rate
kasis should be considered for continned engagerent as
casual labours wherever vacaﬁcies exiet. For this purpcse,
the cate?ory of laﬁouf engaged on piece-rate hkasis shonld
ke treated as serarate category specially when the
respondents have decided to Lan engagement of such a
labeour in the futnre. The respondents should consider the

suitakility of the applicants and those similarly situated

cn the hkasie of their respective length of service and

other relevant criteria and acccmmodate thén' as casual
labcurers wherever vacancies exist and in accordance with
the scheme which is wunder preparatiocon. Pursuaht to the
afcresaid directions given by the Principal Bench, the
railway adwinistration rrepared a list nf 16 eligibile
persons out of 22 applicants,vin which the nawme o<f the
applicant find menticn at 21.Ne.7, as <an ke seen from the
order dated 10.12.%7 (Ann.A2). The Principal PRench in
subseqﬁent 0B Mco.1¢870/57 in which the present applicent
was alsos cocne of the applicant (apblicant No.d) and after
notifing the scheme dafed 21.3.92 and the decisicon of the
CAT, Jaipur Eench in OA Uo.3%5/93 specifically directed
the respondents to continne theivr effw¥ts to engage the
applicants as rer their senicrity and in any of the
Divisinns «f Western PRailway. ©On the face of the
directicng given by the Frincipal Bench in these tw:o OAs,
it was in-urbent upcn the railway adrinistration to give
appeintmrent to the applicent in near future as and when
vacancy exist. Iﬁdeed, it <annot ke a case on behalf of
the respondents that there afe no vacancy available, as
such the applicant c¢ould not ke engaged &as rper his

senicrity. In fact, the respcndents vide the impugned

L%



v

~J
(X3

crder dated 2.8.2000 (Ann.Al) have engaged tws perscns
narely &/8hri PRam Swarcop Bairwa and Lalln Lal Jogi whose
names find mention at E1.11c.5 and 2 respectively whereas
the name of the applicant find_mention at Sl.Ho.7 of the
list Ann.A2, whec was not coffered appointment. This action
of the vespondents cannct be .legally gustained and is
contrary to the directions given Ly the Principal Bench in
CA Ne.le70/97 whereby it hase been directed that the
respcndents shall continue their efforts to engage the
appli-snt as per their senicrity and in any c¢f the
Divieion of the Western Failway. It does not lie cpen in
the mouth of the respondents ko contend that the persons
appointed vide Ann.Al have not been appointed amongst coal
lcaders/unloaders and they were engaged as fresh face
substitute Ey the General Manager. The‘ action of the

respondents in giving appointmwent to persons junicr to the

applicant ies contrary to the direstisns Jgiven by this

Trikunal in O& Ho.1:670/97 as alsec in OA No.2525,/91 whereby
the respondenté were directed Lo continne engagemrent cof
the applicant wherever vacancy exigty and to engage them &z
per their senicrity in any of the Division cf the Western
Pailway. These specific.directjons qgiven by the Principal
Benrh in the aforessaid two OAs cannot be scuttled by the
administrative worder hky cantending that the perscons so
eprointed were appointed with the sanction of the General
Manager as fresh face sukstitute ignoring the seniority
list/eliqibility list which was prepared pursuvant ts the
directicns issuwed Ly the Trikunal in the aforesaid OAs.

4.3 NMet only this, during'the pendency of this 0A,
the respondents have given appoinkment to one Shri FRaj
Fumar, whose name find mention at SE1.1l0.10 and who was

junicr teo the applicant, on the same rpretext that the
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General Manager has power tc make fresh appocintmrent. The
respondents have nct given any explana;ion as tc why the
directions issued Ly the Principal Bench in 03 lMeo.l2625/91,
Mchan Lal and 31 crs. Vs. Union ¢f India and cors. decided
cn 6.7.22 te the effect that the vrespondents shonld
consider  the switasbility of the applicants and these
similarly situnated on the hasis of their respective length
cf servirce and acconrodate thenn as casual labhourers
wherever vacancies exist and also the directiones issued in
subsequent O3 No. 1670/%7 that the respondents shall
continue their efforts to engage applicants as per their
seniority and in any of the Divisiocn «f the Western
Railway, have nct Lkeen complied with and ignored in
impugnity.

4.4‘ In these ;ircumstances,‘we are of_the view that
the action of 'the respondents in giving abpointment to
Z/Zhri Famr Swarccp and FEaj Fumar, wvhose name find rention
at Z1.Ne. 2 and 10 respectively of the aorder dated
10.12.92 (Ann.A2) ignzsring the claim of the applicant,
whoese ‘naﬁe find menticn at El.llo.7, and is e&admwittedly
senior to these two persons, is not only arbitrary but
alsc against the directions issued Ly this Trikbunal in OA
Nos. 2685/91 and  1670/97. Accordingly, we find no
justification for disallowing the relief <laimed by the
applicant in this OA wheo is alesc entitled tc ke treated in
the same manner as has Lkeen done Ly the respondents by
engaging perscns who were junior to the applicant and were
engaged with the aspproval of thé General Manager, Westervrn
Failway. We are further of the view that the applicant haes
keen given discriminatory treatment in the mwatter of
engagerent with reference to Article 12,16 and 21 of the

Constituticn of India. Acccrdingly, the 0A is allowed and
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the respondents are directed to consider rcandidature of

the applicant for appcintment to a peost in Group-D in

£

@

similar manner and on the same termg and conditions
perscns junior to the applicant nawely S/Zhri Ram Swaroo_
and Faj Tumsr have bheen appocinted. Such exercise shall ke
corpleted within a3 period cf 4 n@nths from the date of

receipt of copy <f thie order.

5. The OR is disposed of accordingly with no order

%4

(M. Mm‘) (5.F.AGFAWAL)

Member (J) Member (A)



