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Per Hon'ble Mr.A.P.Magrath,Administrative Member :

The applicant iz a Member of the Rajasthan Police Service (for short

'RPS'), who is aspiring toc ke appointed in Indian Polise Service and

n

prezently he iz in Super Time Scale (2.T.2.) ~f FF3. The Government of
India, Ministry -f H:me Affairs, issued a lakificaticn dated 12.9.2000
(Annex. Al ) and appointed 25 members of FES to Indian Police Service (for
short 'IPS').  The applicant iz agarieved with this lictification dated
12.9.2000, on the ground thak the same includss ~fficers at S1.Nos. 1 and 3

to 25, whe were all junicrs to the applicant hut the applicant's name d-zs

" nok Cfind mention in the list. Three of euch junicr peracns have hbeen made

as party respondents.

2. The wnontroverted factual matrin of the case is that the applicant was
promoted in the selection scale on merit hkasis agjainst the vazancies of
192889, Thiz was subsequenﬁly chanyed by a Review D.F.C2. Ly placing him
in this selection zcale in the year 1293-0d, The applicant chél]enged the
afcrezaid acticn by filing an appeal befors the Fajasthan Qivil Szrvices
Aprellate Trikunal (for short 'RCSAT'), and his application waz allowed
vide an order dated 19.6.1999. Ajainst this crder, the State Governmant
filed a Writ Petitien 52637 Jé?’ which waz dismissed on 22.10.1999, A
further apg2al (DI .u.hpacial Appeal I, 947/1999), Qas dismizzed on
10.5.2000 and in theiy order the Hon'kble High Court of Fajasthan had held
that , =n22 he (ihe applicant), hag  keen shown promcted Ly a duly
consti&uted L.P,2. his rase conuld nok have been reviewed while daciding the
case of Shri Fandhir Zingh, wherzin, the non perhitionsr (i.e. the appliant
), wag not a party and no adverse crder could have been passed agjainst him.
By their cvder the Divieicn Eench of the High Court up held the crder of
the RCEAT and ths ofder ~f the learned Single Judye restoring the poaition

of the applicant to the year 1923-2%, In the said order Hon'ble the High
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Court had alsas chssrved that the applicank had cteizanding ressrds of the
pravicus yeasra. He was selected in merit ¢ucta and was alloited the year
1928-29, By down grading him frem ﬂut@tanﬂlnq (A qn-ﬁ for cne year without
qiving any reascn dozs attract the dictﬁm as laid down by Hon'ble the
Suprems Court in Nigam'é case.

2. The other related nndisputed fécts are that hy l:ztificaticons dated
5.2.1997 and 24.2.1092, 12 officers were promsted to IFE from FES under the
Indian Pzlice Service (Arpulntmenr by Fremoticon), Fegulations, 1255 (herein
after referred to as 'the Fejulakicns ~Ff 195510), Snkesqguently, because of

the ordere pas=ed i

2

CAMn, 247 of 1992 and the Civil Appeals Mo. 3417 to

450 of 1992 filed by the State of Fajasthan Ve. E.FE.Sharma and the srders
of the Arer Court in Ajeet Singh Juneja -II, it Lecame necessary Lo revise
the senicrity list of PFZ Qfficers. This alsc necessitated de-notifying
the promotions ordsved earlief vide laotifications Jdaked 5.3.27 and 24.3,%3,
The Denctificakicn ordet waz isswned on 27.4.2000 and all the ofificers

promoted earlier, were rveverked., A fresh senicvity list was preparsd by

ths State Sovernment on 14.6.2000,  In purananee to the directicns given by
Hon'ble the Pzjasthan High Coark, a review selection committes was convensd

under regulaticn 3 of the Pejynlaticns of 1955 and this review commibtee

pzt. on 25 and 26th of July, 2000, This selecticn committes reviewed the
to 98 i

selecticn list of the years 1990—91Lfor promokion of FPE cfficers to IPS.

Conzecuent to acceptance of the reccmmendaticon of this seleckion committae,

thz impugn2d notification has kesn issuszd,

4, Az per the avermsnts in the O.A., the applicant has stated that he had
-91
an aprrehension that his ATF of the year 1990Lwas migzing, thererore, he

filed aw appeal kefore the FCSAT wikh a prayer for an interim srder which

was passed on 24.7.2000, The said ~rder was faxzd to the selecticn board
e

which met feor making recommendations for promotion to IFS on 25.7,2000.

The applicant has =lsc alleged bias on the part of Chief Zacretary,
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* Pajasthan, for the reason that in a Contempk Fetition No. 379,/1929 before

the High Court of Fajasthan he had impleaded the =zaid Chief Secretary as
well as the Zecretary (Humm), as contemners in person.  He allsjes that
because of this, the Chief Secretary and the Szcretary, Ministry of Home

Affairs were very much incensed and anjered. In this kack ground, the

applicant allejes that his record has not besn fairly assessed by the
selacticon t@ard. The applicant further allejes that only 5 to 7 vyears
rzoord of service has been taken intc consideraticon without considering the

racord yearwige and the meritoriouns officers like the applicant, have keen
loff—nur He has stated that in his case the judgement -f Hon'ble the High
gnnkt daL@d 10.5.2000 has alss not keen taken infc oonsideration and the
crders of the RISAT dated 21,7, 2000 have also keen cverlooked. Accoirding
to the applicant the =fficers who were inducted in IF2 bf the impugned
notification did not possess cutstanding, or  very good record of ssrvice
for seven years consistently énd, therefore, they ~ould not be promoted on
merit hasie in selacticon scale <f FFE for example:; Shri E.P.Farnawat, was
promoted in selecticn scale of FRE on esnicrity--um-merit basis only for
1929-90 and Shri Muarad Ali Abra was ﬁr'm +ted on zenicrvity-cum-merit basis
in 1990-21 while Shri Zhif? Prashad was promoted in 1991-52 on senicrity -
cum - merit basis. [He claims that he was promcked -n merit basis but
degpite this faci, he has keen ignored in ths notif ion dated 12.9.2000

and persons having less mevitoricons records, have been given promoticon.

5. The applicant has alsc alleged bias agsinst Shri 3ajanand, Dy. 2zcretary

Home Department, who has been impleaded as respaondent Noo5, for the reason

that Shri Gajanznd has keen trving to 3p0il applicant'z career  althrough
and has earlisr ~n two oocazions caused hinderence in getting Justice to

the applicant;

6. A reply haz keen filed ca kehalf of resgondents Mol 3 and 4 (Govermment
nf Rajasthan), in which an chijezticn has keen raised against the C.A. on
the groand of non-joinder of necessary rariies The aprlicant has stated

that many persons junicr to the applicant, have keen promoted by the

impugn2d notification, but hs has implesdsd only thres officers  as



. 5.
respondents Na. €, 7 and 2. It has been said that it was neceszary for all
the officerzs whose interests Wy / affected advarsely, “~to have Leen
impleaded az necessary parties. On merite, the 3svernment of Rajasthan
stated that pursnant to the varisus judicial -rders, the seniority list was
recast: and isened on 14.0.2000 for the years 1990-91 teo 1998 which forms
the basis of determining the zoae «f ocnesideratisn of the FPS cfficers for
proemotion to IPS,  They have asserted that the applicant's name has been
inclnded in the aferesaid seniority list and applizant came in the zone of
consideration f{r promation teo IPS cadre for the years 1991-38. The select
3!
list frim 19907t: 1995-37 has been preparesd yvearwise in accordance with the
provisions of Fegulaticn & (1) of the Fegulaticne of 1955 and for the year
1998  in accordanée with the promstion regulatizsns as  amended vide
Notification dated 21.11.19%7, The oone of coneideration has  bkeen
determined in respect of the vacancies for the relevant vyears and the
selecticn committee has examined the service recerds ~f the cificers coming
in the =zene «f oonsideratien for a partioular year on an over-all
asgesament of their ze Lv1ce records up. t= the pericd for which the
particular select list was prerared. It has besn stated that the zase of
the applicant was properly and fairly considered Ly the selectiocn committee
but as per the assessment ~f the committee, he was not recommendsd in any
of the select lists for the vear 1990)-91 tio 1992, The gaid select list has
b22n approved by the Tinicn Fublic Service Cemmissicner (UE3Z), vide letter
_ of hias
dated €.9.2000. peqzpding” the allegaticn. / /Zhri Gajanand, Deputy Secrastary
Home Départment, State of Rajasthan, has stated that the entire plub> ss for
selecticn to an all india service from the officers of the State service is
undertaken by the:Department cf Tersonnzl and the Deputy Secretary, Home
Department, has na rolé > play. on the apprehension of the applicant i.e.
ACP. for one year i.e. 1990-21 has not keenplaced keifcre the selection
committes, the respondents have termed this apprehsncicon as unwarranted 2nd

have asserted thal his entire sstvice reccrd including his all ACRs for

various years had Leen rlaced betotre the selection committee.
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, 7. Reply has als> hkeen filed ~n Lkehalf of regpondent Nos. 1 and 2,

Ministry of Home Affairs and U.F.3.C. In their reply the respendsnt No. 2
had stated that selaction ~f Ztate Police Service Tfficers for promsticn to
IPS are governed by the Fejulaticns ~f 1955 and Feqgulaticn 3 of the said
Pequlaticns prevides for a selection committee coneisting of the Chairman,
UPSC cor when thé Chairman is unakle to attend, any other Memker of the UPSC
will be there. In respect of the State ~f Fajasthan, the fcllowing officers

are the Members ;-

i) Chief Secretary to Government of Rajasthan.

ii) Secretary-in-charge <f Home Depkt.,3ovt. of Fajasthan

iii) D.3.P.& I.G.P., Gavt. of Rajasthan.

iv) A member of the service naot kelow the rank of DIG of
police.

v) 3 nominee <of the Government =f India not belcw the

rank of Joint Secretary.

The meeting of the selection committee iz presided sver Ly the Chairman,’
Memker of the UPS2. It is sukmitted on behalf of the respondent Moo 2 that
in accordance with the rrovisions of Fegulaticn 5(4) of the said

Regulatisns, the afcresaid Committee duly claszszifies the eligible Gtate

nfficere inzludzd in the zone »f eonsideraticn as 'Jutstanding', 'Very
Good', 'Good' wr 'Unfit' as the case may ke, on an overall relative

aseegsment ~f their service reccrds. Thereatfter, as per the provisicons of

Fegulaticn & (%) «f the =aid Regulaticn, the Sfelection Committee prepares a

0

list by including the required numker «f names first from the officer
finally classified as "Jatetanding', then from amongst those similarly
classified as 'Very Good' and thereafter from amongst those similarly
classified as 'Gocd' and the crder f names inker-se within each catejory
ie maintained in the corder of their respective sewnicrity in the 3tate

Police Service. It ie further stated that the AZFs of eligible cfficers

are the hasic inpute on the hkasis on which eligikle officers avre
categorised as "oatetanding', Wery Sood', 'Gend' and 'Unfit'  in

accordance with the provisions of Fegulation S(-1) of the Promotion

Fzqulations. The S2lecticn Jonmittee is not guided merely by the cverall
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grading that may be recorded in the ACRs but in order to ensure justice,
equity and fair play makes its own assessment on the basis of in-depth
examinaticn of service records of eligible officers, deliberating on the
quality of the officer on the hasis of performance as reflected undbf
various columns recorded by the Reporting/Reviewing fficer /Accepting
Authority in ACRs for different years and then finally arrives at the
classification to ke assigﬁed to - each eligible officer in accbrdance with
provisions of the Regulations. While making cverall assessment, the
Selection Committee takes into account orders regarding appreciation of
meritorious work done by the concerned officer. Similarly, the selection
committee also keeps in view orders awarding penalties cr any adverse
remarks ccmmunicated to the officer, which, even after due consideration of
his representtation ha&e not been colpletely expunged. The respondent No.
2 has alsc referred to the judgements mheservations of the Hen'ble Supreme
Court in mumber of cases to contend that in view of the authoritative
pronouncements of Hon'ble the Supreme Court the assessment made by the
selection committee consisted under Regulation 2 o<f the promotion

regulations is not open for scrutiny by any authority/institution or an

individual.

8. Regarding the case of the applicant, it has lk=en stated that a meeting

. -of the review selection committee was held =n 2% and 2oth of July, 2000 to

review the select 1list foy  the vyears 1993-21 in pursuance of the
directions of the Hon'hle High Court of Rajasthan.intheir nrders dated
2.4.1992 and 3.3.2000 in Writ Petition No. 2912 of 13%¢ B.K.Sharma and
others Vs. State of Rajasthan and Ors. and the Contempt Fetition No.
379/1929 filed by 3hri R.K.Scod and Others Vs. 3Tate of Rajasthan and
Others. The Government of India had denotified 28 RFE cificers appointed
to IPS cadre of Fajasthan ont of the selsct list of 1990-21 to 1998 vide
their Notificatizn dated 27.4.2000 in compliance of the directions of the

Hon'ble High Court of Rajasthan in their interim order dated 3.3.2000 in
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the Contempt PetiticnNo. =79 of 1339, The seniority list ~f RPS officers
was alse revised by the State Government as per the directions of the
Hon'ble High Court. The Review Selection Committee, therefcre, met on 25th
and 26th of July, 200, to review the select list ~f 1590-21 to 1993 and
prepared a fresh select list on the basis of the revised senicrity
fdrﬁiéﬁéj by the State GovernmentT The conclusion arrived at by the review

selection committee in respect of the épplicant is reproduced as under :-

Year Position in the eligibility Grading Position in
list : the Select
list
1993-94 S1.No.3 Go Not included’
1994-90% Sl.tlo. 2 Good Mot included
199504 Mo Select List prepared as no

Selection Committee meeting -
had been held.

1996-97 S1.No.2 Gaad Not included
1999 Sl.Ho.3 : Good Not included

It has been submitted by the respondents that the review committee had
concidered the casz of the applicant as per the revised senicrity position
and on the basis of an cverall assessment »f his service records, he was
assessed as  'Good' for all the years. Howeﬁer, he could not be included
in any of the select list due téhis lower grading and due to the statutory
limit on the size of the respéctive select lists. In response to the
apprehension of the applicant that his ATRs were ncot fairly ceonsidered and
that, the eorder dated 24.7.2000 of ROSAT was not taken inte account the
respondents have dis~ussed the procedure at lenyth and the same has been

extracted kelew from the reply.

""7.2.1 eeseee It is respectfully submitted that Fejulatiosn 5(4) of
the IPS (Appointment by Pramotinn) Requlation 195¢ provides that the
Selection Committee shall classify the eligible officers as 'Cutstan-
ding' ‘'Very Good', 'Good' or 'Unfit' , as the case may be on  "an
overall relative assessment of their service records, For making an
overall relative assessment, the Selection Committee as per practice
follzwsd in the Union Fublic Service Committes examines the service

reccrds of each of the eligible officers, with special reference to
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‘the rerfrrmance of the officerse daring the 1last five vyears

(preceeding the year in which the Sslecticn commitktee mests),
delikerating on the quality of the officer as indicated in the varisus
colﬁmns reccrded by the reporting/réviewing cfficer/accepting
authority in the ACRs for different years and then after a detailed
mitual deliberation and equitous discussions finally arrives at a
classification te be assigned to each other. The Selection Committee
takes into account orders regarding appreciation for the meritorious
work dene by the officers ccncerned and aleo keeps,ih view nrders
awarding pe=nalties or any adverse remarks duly communicated to the
officer which, even after due consideraticn of his representation by
suitable forum are not evpunged. It is further submitted that the
Selection Committees are not merely quided by the zverall qgradings
recorded in the ACRs by the FReporting/Fevizwing Officers/Accepting
anthority but in order to ensure justice, equity and fair play makes
its cwn assessment of officers on the kasis of indepth examinaticn of
thzir service records and performance as reflected under wvarious
columns of ACRs. While doing so, the Selection Cocamittee alen veviews
and determines the cverall grading recorded in the ACRs to ensure that
the overall grading in the ACEs is not inconsistent with the grading /

remarks under varicus parameters or attributes.

7.2.2 In scme cases, the ACRs of an officer may neot be written for

a year or mcre on account of his being on leave, training or
Lecanse no officer supervised his work for more than three months
. cx on any other ground. As the overall assessment of the cfficer
carnct be withheld kecause of that pericd, the 3election Commikttee
makes a categorizaticn on the basis of ZCRes made available to it by

the State Government.

T.2.3 The Selection Committes which met on 25th & 26th July,2000

assessed ths applicant on the Lkasis of availakle ACFs. As per
uniform practice followed by the Selection Committees, if an ACR is
miseing, being not available/written, the AR of the preceeding
year of the 5 year blcck is taken into consideraticn to complete
the psrisd of 5 years. The applicant was congidered for the year
1992-94 to 1952 and his ACRs far the regpective 5 years were talksn
into accoant.  As the ACE of the 1990-91 was not available, his
ACRs of the respective previcus ysar was taken into acoount to

complete the & year pericd.

e ——————— —
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7.2.4The order dated 24,7.2000 of the Hon'ble Rajasthan Civil Services
Eppzllatez Tritunal referred to in the OA was velating to writing of
ACPs. The Feview Selecticn Committes assessed the AIRs of eligible

o licers a2 pir the reccrde placed hefore the Szlectisn Commikbse

inl}

by the State Govi. The Review Cowmmittee have nads asscssment

the ACR=s of the =applicant and other eligible officers as per the
uniform practice and quidelines followed Ly the Jommisesion in
respect of making selections for promotion to IAS/IFS/IFE for all

the State Cadres.”

vi
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In rwgalﬁ o 1 acond appreheznzion  that his record was
not fairly aszesszd by the Board, it has been stated by the vespondsnk llo.
2 as under :

"7.3 cecee. It iz submitted that the Selection Committee is

constituted under Pegulation 3 of IPS Promotion Fsgulations. The

Szlection Committes consizte of very high ranking oificers of merit and
cbjectivity. The reccmmenations of the Selecticn Committee reflect the

opinicn of all the Members of the Selection Commitres and not of any
individuzl Mzmbzr. The apprehension of the applicant that the contempt
pzriticon £iled by him agjainst some Members of the Selsction Conmittee
might have afizcied the asseszsment of his records doces not carvy any
wzight, as ths Szlection Committee preszided over by Chairman/Mesmber of

UPEC is impartial kody statuborily setup for the purpose of making

L0
w
=

recommendakions/szlsctions and the selecticons mads by the Szlection

Commitiee are on the basiz of cverall assessment of servize records of

.

the eligible officers in a fair, Jjust and eguitocuz mannsr, in

ceordancz with the prescriked rules and regulations whose validity has

AT 1

=2n uphzld in varimus court decisions as enumerafzsd at paras £4.4 Lo
4.8, 1In view of this, it is submitted that the contenticn made by the

applicant are without any basis, misleading and malacicus in nature

9. The applicant has also filed a rejoinder to the veply filed by the
respondent No. 2, UPSC and has challenged the stand of the UPSC that the
sglzction procesdings and the asssssment mads, cannot ke questicnsd.  He
has raised guestions on the very criteria of placing the officers in
different catsgyories (Very Good, Good and Unfit) on the ground that the
same ] c3veg room for arbitrarinzzs and has =aid that the contention of the
rezpondants that selection committee malkes its own aszsesament by
Geliberating on the quality of the cfficer under various ncrms reccrrdzd by

the reporting/reviewing officer/ ac coepting  anthority, as illegal and

i unjustified. His plea is that if the selection committee is allowed to
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make assessment on the var'iousl columns of the ACEs much scops of

m
-._;

arbitrariness would enter into the selection and their could ke a scops for

meneuverify  ‘in asmuch as any officer in whom any membzr of ths selection

committee is interzsted may be assessed as Very Good inspite of the fact
that hé has reczived only Gw:u:»-ﬂ/Avérage ACRs during hie entire life.
Aniother ground taised Ly the af.\plicant “in the rejoinder ie that the
selection committes have vecommendsd euch of the psracns who during the
service remained suspsnded and whe were later on exonsrated on the qround
that the-ir part in the ambaczellasment was held to bz beyond supervisory

negligence only. On the procedurs followsd by ths selecticn committee of
making an cverall asssssment based on the ssrvice records of five years
period, the applicant contends that atlezast seven years ACRs should have
been lockzd into ftor the pericd immediately rprzcesding the year of
selection and that szlzction oommitbse should nob have confined itself to

only five years ACRS

10. In the rejoinder to the reply of the State of Fajasthan, the applicant

while rveferring to the reply filed by the UPSC, has stated that his case

1993-94 onwards. He ha

pat baen considered for the select list of the year 1990-%1, 1991-92

1992-93 and his case has bszn considersd only for the vacancies of

1]
[v0)
n
(ﬂ
|_.‘

iled the action of the respondesnts in not

considering the case from the year 1982-8% cnwards upte 1993-94. Turing

the pendency of tln O.A. the applicant filed a copy of the order of the

RCSAT dated 10.1.2001 the

(u

same has b2en taken on record as por the crder

dated 19.1.2001. A reply to the rejoinder of the applicant, has also been

filed by the UPSC in which mainly gm the question of considering the

records of the previcus vears, has b2en erplained and stated that no

specific period has bkeen mentioned in the promotion regulaticons to make an

overall assessment of the officers in the zone of consideration.  The

Regulation 5 of the IPS Promction Pequlations conly provides for ~classifying

the

the

eligibile officers on an overall relative assessment of their service
e

cords. As it may not/feasible to look intc the service vecordz for all

years. of service, the Commissicn have adipted a wniform practice Lo

consider and lay emphasis on the vecords of the preceeding five years. It

has also been further clarified that the revisw selection committee acospts
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the assz.amesntz mad: by the previcus sslection commitbes if the officer

0

wars Auly considerad by the previous selzcticn committess for the same yea

~

and there was no chanjs in the records since placedbefore the previcus:

selection committee.

11. The respondznis have alac placed kefore nus the ACF Dossiers of the
applicant as 23las the proceedings of the revisw szlecticn committee which

met on 25th and 26th of July, 2000

rquments were J€F T by the lezarned counssl for the

[T
[¢]
o
0]
[
0]
[}
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applicant Shri S.P.Sharma. Th2 written arguments and the list of
support of the submizzionz madsz on lk=hslf of the applicant, have alsoe keen
filed. From thz respondents Moo 2 and 4 also, writken brief with judicial

citaticns haz been filed. The main thrast of the arguments of the learned
counzel for the applicant was that the  applicant's case for pronction to

IPS haz not bzen fairly ‘*nsid@r&d and ssrvice rvecord of the applicant

which had alvzady kzzn

0]

agsesged judicially by the F2SAT and by Hon'ble the

High Court in both Sinjle as well asz Divieion Bsnch, has been cverlooked

Q,

by the selection committee. The lzarned counszl veferred to the order of
the RCSAT. In its Judgement dated 12.6.1999 the Tribunal had given a
factnal finding that the service reccrd of the zpplicant was cutstanding /
very gJgowd and ths applicant was held to b2 a meriforicus officer and
entitlad to hbe declered promoked for the year 198g-goin the RPS selection
scale. Thus, the lsarned counsel contendsd thab the service record of the
applicant upto 1927-83 was alrzady held by the Court to ke Outstanding/
Very Good. In that visw, thz l2arnad cognsel contended that when the

szlzction board conzidzred the case of ~1111t1~ officers for the year 1991,

the applicant's nam:s caght o have fénnd plass therszin. Thzre was only one

intermedizry ACP of 1988-89 which was of satisfactory naturs. In the
learnzd ocounasl's view the responda:ntz had  committed illejality by

evzrlocking the judysment pasazd by the Hon'ble High Court and the Tribunal
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in favour of the zpplicant.  Similarly, for th: samez reason
less then
could not have beswn asssszed as/Very Good for the years 1991-92, 1992-93,

0]

the applicant

199394

l;

nd 1994-95,  The plea of the lzarned counsel was that once the

__ll

findinjys have bszn given on the grading of the officer in the ACR, thsve
was no reason for the slzection committes to makes an overall asecssment of
thz zpplicant diffzrent from the assessment made Iy the accepting authority

in the ACRz or the finding of the High Court or the Tribunal.

By this proczdurs, the lzarned counss contendsd tha:r even those
officerz who were nok found meritoricus by the State DRPC for promotion to
FPS szlzction scalsz, have be2en eslected for IPS whils the applicant, who
was omsidzred more meritorious for kthe FPE zzlection scale, has keen
ignored.  On the allzged bias on the part of the Chief Szcretary and the
Szcorztary (Homs), the lzarmed counsel  stated that there was a reascnable

gromd for sprrehension uf bias because thy

W

2z officers ware compelled £o de
uLlf" ths promoticns made earlier pending the Contempt Petiticon filed by

the applicant. BPecause of thiz applican 2 was Jdelilkerately not

o
¥
vl
17}

considered by ths szlection commiktbse and no comparakive assessment was

3

adz. Ths lzarned counsel” attacksd the entire svercise of selection for
the reazon that it lactks  the kasic requirement of making 3 comparative
azszsament of khe officers. Por khis, the lea an“uunbel alzo referrsd to
the rzply of the UPSC wherein in para Ilo. 7.4.3, it has Leen skated th;t
the revisw committes accepted the asaessment mads by the previous szlzction
committess, if th: officerz were duly conzider:d by the previcus szlzction
committes for the zame year and thers was no changs in the recovrds sincs
placed kafore the pravions selgction commiictes. Thus, the lzarnsd counszl

contendzd that the procesdings of th: sslzction board avs vitiated as there

]

has bkzzn no compacvakbive asssssment betwsen the servics vrecords of the
applicant vis-a-vis the private vespondsnts and other junicr officzrs who
had k2en selzcted zarlizr. The lzarned counszl aleo reitsrated the ground
talzn in ths rejoindsr that the selzction board should have mads an
assessmznt on the kasis of szven yzars vecord and not on the kazis of five

vears servics records only. For thiz, the learn:sd counss 2] referred to the

cass of Shembhu Singh Mzena Vs, State of Rajasthan reported in 1995 Suppl

-
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(2) 8cc 431, Pegarding the importancs: of ACFs in & selscticn process the

learnzd counsel haz placed reliance on  the following case laws -

(=]
.

1984 - (1) ELE 470 - Bmar

. 1997 (4) &2 7 - State of UP Ve. Yamuna Shankar Mishra and

~—t
H

ank Chaudhavy Vs, 3tacte of Bihar.

[R]

w
L]
—t
%
(o]
W

(2) 8CC 362 - UP Jal Wigham Vs. Praphat Chand Jain

On the question of the soope of iﬁterference by the Courts in the matters
of promotion/szlzction, the learned counsel cited the caze of Badri lath
Vs, Giovarmment of Tamil Hadn repcrted in 2000 (3) 3CC 295 and avgued that
whire theres was a likelihood of biaz, the Courts/Tribunals zould certainly
interfere in the matter.

ed
12, The learnsd counsel vehzmently emphasizlthat the sslecticn committes had

il

no digoretion to disrzgard the assessment made by the conpstznt officers in
the ACPs or th: findinjs given by the Hon'ble High Court or the Trikunzl on
the grading of the applicant and stated that the sglection conmittes could

not have substitnied their cwn findings regarding ovarall assesswent of the

candidates. In support of thiz avgument, the learned counsel ciced the

cazs reported in 1992 2C 331 Arun Tewari and Ors. Ve. Zila Manzavi Shikzshak
Sangh and Ora. and 1984 (4) 222 251 Pramod Verma Va. State of ULP,
14, The learnzd counszl also conktends:d thalk the =zeniority position of the

applicant has furchzr ander-yone a changs: Juring the pendency of thiz O.A.
Hz veferied bo the crder of FIEAT dated 10.1.2001 which has keen talen on

record of the casz as Annzx.A/12 Ly which the appeal of the applicant has

[ 11w :ﬂ by ths Tribunzal by giving 2 categorical finding that the ACR

\n
1]

n

a

for the year 1990-91 iz to be kreated as VEry Good and the applicant was
entitled Eo be selscted in 1926-97 as Supsr Time Scals FPE Officer on merit
brule and place abeve Shri Livakat 211 in the senicrity list showing

pogition a3 on 1.4.1997.  In view of thiz dsvelopment, the learnesd counsel
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submitted that the applicant's name iz required to be raconsidzred by the

.selection committse vis-a-vis the persons junior to him.

15. The learn=d counssl for the 3kake of Fajasthan 3hri Ti.D.Sharma, and the
laarnad . _unsel for the UFST Shri Sanjav Parezl, Jdzveloped their arguments

on the linez of their stand taken in the written repliss. On the point of

0]

judicial vardict of the Hon'ble High Court and  Tribunal in respect of the
ACRs of the arplicant, the learned comnsel {oy  the State of Rajasthan
stated that this verdict has to be understocd in the context in which the
-game was mads. The matter kefere the State Tribunal and the Hon'ble High
Court wag limitsd to his promotion in the selection scale of RPS on merit'
hasis and not on the basis of senluthy—cum—m@rlt rasis. Thes =aid Jdecision

ig, thzrefore, applicable only to the afaresaid cass as the State Tribunal

U]
0]
)]
’—l
3}
i)
ot

he Hon'ble High Court had no oc on £o considsr the guestion of
asszasment of the applicant for promotion o IPS cadre in accordance with
the provisions of Fegulation 5 () of the FPejulationa. The said assessment
cannot b2 made applicables and cannct be substituted as aﬁ asgessment made
undsr regulation 5 (4) of the Fegulaticns. e Ieorned cenpmed xolmbiphe@
that In the written brief filzd on behalf of the States of Pajasthan, it has
bezn sukmittsd that the scheme of promotion to the IPS came up for

considsration keiors the Hon'ble High Court in Saysed Fhalid Rizvi Vs. UOI

& Othzra, repaorted in 1993 (1) SLF 989 and the procsdurs of classifying the
L. . . [ : . [N ’ \ LA

eliqible officers as, Qutstanding, Very Good, mocd  or Unfit on an overall

asszzament of their service rezords, was upheld.  Reliance has been

placzd on ths cass of R.E.Das Ve. UOI & Ors. raported in 1935 (4) SIR 75,
U.P.S.C. Vs. Shri Hiranya Lal Dev reported in 1982 (2) 3LF 148, Raidyanath
Sinha Roy Vs. 10T & Ors. reported in (1995) 29 ATC 728, Dr. H.L.Prajapati
Vs. UDI & Orz, reported in 1991 (2) 3LJ (CAT) 282 and G.3.larayana Swamy &
Ors. Vs. UNI & Ors. reporte din 1995 (3) SLJ (CAT) 472, in support of the
procedurs adopted by the selectisn coammittze to claszify the ff Sr's as

Outstanding, Very Good, Good and Unfit, by taking ints account notonly the
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grading of the officers given hy the reporting and the reviewing officers

but also taking into consideration the other factors as could be revealaed
from the ACRs as a whole and with particular reference to ACP reccrds of
the reoent years. It has been emphasized by the respondents that the

mannzr and the method of assessment by M¥ such selection committee has

been
/censidered by the Apex Court in various cases and the procsdure adopked has

]

bren invariably upheld. On the scope of judicial review, respondents have

el

{

ced reliance on the following cases :-

(1) Badri Nath Vs. Government of Tamilnadu, reported in 2001 SCC
(L&S) 13.
(i1) Smt .Nutan Arvind Vs. UOI & Ors., reporied in 1996 (1) SLR 774
(sC).
(iii) S.L.Swamy Vs. State of M.P. reported in 1995 (2) SLR 1706.
for

The respondenis have raised an cbjection /Qivire  any ecoanizancs to ve-
determination of seniority or grant of the Super Time Scale to the EFS
against the vacéncies cf 1996-97 for the purpcse of this selection. This
stand has kzen taken on the ground that the senisrity has bkeen re-
_ deteormined on the basis of the order of the State Tribunal passed on
iO?l.ZdOi @Aereas, the meeting of the seslection committees was heid on
25.7.2001 and 26.7.2000 and there could have bzen no guestion of taking
into account redetermined senicority of the applicant.  Since this point
conld not have been urged in the O.A,, there‘was no oppottunity for the
respondenks to controvert the same at the time of arguments. For this

reason, the respondents stressed that applicant should not be allowed o

raise this new plea.

16.We have given our anxions =onsideration to the rival contentions. We
have pesrussd the entire rzoords brouvght before us, hoflonly in the O.A.,
reply, rejoinder but alsc writtsn brief sukmittzd on kshalf of the parties.
We have also perus=ad the ACR Dossiera and the procsedings of the selection

conmmittes which met on 25 and 26th July, 2000.
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In F.8.Das Ve. UDI & ore. 1936 (d) SLR 75 - it has bk=eon observed as

under :-

"Thea maqhinery Jd2eigned fov prerparaticn of the Select-list undzr the
Paqulaticns for promction Lo All India Ssrvices ensurss chijsctive and
impartial selzcticon. The 3electicon Committee is oconsisted by high
rankiny offizers presided by the Chairman or =z Mazmker of the U.P.S5.C..
Ther

18]

i3 no rzason to hold that they would not act in fair and

impartial manner in making selection... (Fara 20).

~h
(i
O
3
t
=5
[

Indsr Pegulation & the Committees has to cakegorisze orificer

bazis of their szrvice records in four catejories as discussed zarlier.
The categorisation is obijectively made on the materizl availakle in the

service records of the officers. There iz hardly any sope for
applving Jdiffersnt skandards of oriteria at Jdifferent times as the
service records namely the character roll entries wonld indicate the
category of ths officers as adjudyed by the authority recording annual

cornfidzntial remarls.”

In U.P.S.2., Vs. Shri Hiranya Lzl Dev, reporied in 1983 (2) SLR 143, it has

n ohasrved as under -

"To ~ategorise in the light of the relevant records and what normz to
apply in making rh2 3ssessment are suclusively the functicns of the
Szlaction Conmibbee.... . The Jjurisdiction to make the aszlecticon
vested in the Szlection Committbeze. The Sslection Commitbes bad to make
the sezlszcticn by applying the same vardsticks and norms =z pejards the
ratinys to be given to kEhs officizle who were in the field of choice
by =atzgorising the concerned officizle 'outatanding',  'very good',
‘good!, 2IC. This function hzd also to ke discharged by the
Szlzction Commikbtze by applyving the norms and tesis snd the selsction

wag =lzo to be madz by the Szlection Commifttee as per the relevant

rules." (Para 5).

In Dr.H.L.Prajaspati Va. UOT & Others reported in 1991 (2) 3LJ (ZAT) 282, it



S0 or 'Unfit’', cannet e faulited as the

.18.

hag bzen ckesrved by the Trikunal as undesr :-

"At the outazt we

=

15y 22y -that the interpretation of the applicant that

~

if th2 Feporting and Feviewing Officers have graded certain officers as

'eutstanding' or 'very goad! then the 'Z2lecti nn,’S:reening

Committes carmot depart from the grading is mis-conceived and cannct ke
intzrpreted in terme of the citationz which the applicant has quoted
including the case of F.3. Dase (supra). In fact, in the sxtract, from
the same judgsment of F.S.Dass (supra) cikted by the U.P.5.C., the
Hon'ble Suprams Court have chserved thab the so resning conmittss
consizts of high rankingy officsre presidsd cver by a Chairman or a
Membzr of the UPSC and there is no resson that they wounld net act in a
fair and impartial mannst in malking szlacticns. The recommendaticons of
the Screening Commitbes are alss scrutinised by the State Cwk. as well
as the UFEC and, therefqre, thare iz no =copz for making a szlection
which is not impartial. If the logic of the argument of the applica
iz accepted then it would mean that a High Powsv Szlection Committss
would not bz vecquired and the gradinys given Ly the Feporting and
Fevizwing Officzrs in their ACEs can be mechanically added to avrrive at
a result and zssessment of the officer The matter would baoome
pursly cl-rical in nature. The Commiktee congideres nok only what is
the grading of the officers given by the PFeporting and PFevizwing
officers but 3lso takes inte conzsideration other factore az oconld be
interprete‘j from the ACE vecords as oz whole and with particular
reference to ACE vecord of recent years.  They are even entitled to

congider and give w2ightage as who has recordsd remarka in ths ACR.

Thete are officers who are lmown to adindys pereons uLje-.Hv-Jv and
effectively. Whils others wmay give superlative remarks or soms ars

prone to give very conasrvative vemarvks. The Commitkss: haz to balance
and mcderate the azsessment. The questicon of the nature and type of
worl: donz by the officer, sxperience etc., par3cnality and integrity

factors can also bz taken into congideration by the Screening/Szlzcticn

It is thus clear that Hon'kle the Suprems Conrt have accepted that it

=4

2es8 the officzrs for the purposs of

(it

for the sz2leckion committes to 2

their merit or fitness of promotion. The procedire followsd by the

ection committee regarding the grading as 'Ontstanding', 'Very Good',

W

same is not: done in a3

(u
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vaccum bt on the bszis of thejr‘?c1vi:e records. Thers is no écope of ?ny
Jizerimirstion agsinst zn individusl z2¢ the eniire vecord for the relevent
veers is kbefors the committes sonprising of very high ra nking officers ard
presided over Ly the Chairmsn or a Menber of the UPEC. This also mekzs it

cleav that thers is no substance in the contznticn of the applicant thst

the committze cznnot come to its cwn conclusion in vejerd to the assessment
cf the candijates tein;'conlewrgl 1p3 the conmittee has to necessarily
sxmept the grading given vy the feporting/reviewing/ducertw OLficet 1N
the ACPs or the findings gf the Hon'ble High Court/ Tribunel on that
grading. If the committes wers Lo werely go by the gradiny given in the
ACPs without looking intc the service veccrds then the entire sxercise

would be reduced to = mere clerical task. that certainly cannct ke the

J

function of ewch & high renking selection compittes constituied  for

gzlecting officere from State Civil Services to the IAS znd IPS.

(‘n

17. The gcope of judicial intevfevencs in the zszesaments made by the DROE
is, rather nevvow end euch ootssions mey arise rarely. In EBadrinzth v.
Governmzni of Tawil [ad (2000) 3 E0C 395, it hes besn oheserved thal

‘normzlly the Suprems Comrk does noi enter  into guestion of the
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ment mede by the DPCz (or Joint Scorzzning CuﬂﬂlLt 28) .
But the instent csse is = very sxeospticnel caze. Purther the Hen'hle

Suprems Court had held zs under:-

"40.Unless there is 23 ztvong czse for applying the Wednesskbury
Asctrine o there are mala fidez, courts and Tribonslzs carnot

interfere with asseserents made by Departmental Fromcticn
Commitbess in regard Lo merit or fitness for promcticon. But

in rare czses, if the sszesament is sither proved to be mala

L]‘:h

7]

drawn sre such that no resasnskhl: persen cen reach

e e . L R PR . R
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conclusicns, or if there is illegality attached to the
desisicn, then the powers of judicial review under Article 226

of the Constitution ave not foreclosed".

7]

There has bkeen repeated emphasises that the Courts are to be

¢

extremsly careful in exercising the power of judicial rsview in

dealing with the assessments made Ly a DPC,

12, The principle established by the Apex Cecurt in Badrinath's
cage is that Courte will not interfere with assessment made by
Departmental Promoticn Committees unless the ajgrieved officer
establishes that thé non promstion was bad acoording te Wedneshury

Principles or it was mala fides. On the hasis <f this principle, the

3

soope of cur examinaticn is very limited to see whether there was any
mala fides on the rart of any member «~f the ocommittee which
influenced the proceeding or whether the selecticn committes applied

the correct procedure of fairness in respect of the applicant and

that the assessment is not hit by Wedneskury Doctrine.

19, - The applicant haz made a charge of hias against the Chief
Secretary, Gavernment of Rajasthan, and the Prinziple Zecretary

Shri Gajanand, Dy.

(Home), Government «f Fajasthan, az alss
Szcretary, Ministry of‘»che Affairs. The mere fact that the
arpli~ant had filed -ne Contempt Petiticn, in which the Chief
Secretry and the Principle Fecretary (Home), were made parties by
name, does not autcmatically mean that such senicr and highly placed
cfficers wmmld develop a biaz against the aprplicant for this reason.
In fact, these two cfficers were the Members of the selecticn
committee and we find from the proceedings that in cne year they have
alsc asseszed the applicant as 'Ontstanding' apart from 'Very Good!
in ancther year. In ao far as Shri Gajanand, Dy. Secretary, is

concerned, apart fromt the fact that applicant has made only a

——



(™~

ol [N

- 21 -
general and vague allegation, the officer has no role to play in so
far as the sgelection tc IPE is r~cocncerned. The records cf the
arplicant were hefcre the selecticn committee when the committee met.
Thies apprehenzicn and the charge against these Jffiéers are totally

unfounded, in our censidered view.

20, "n the seccnd ground whether the applicant was assesse2d
fairly by coneidering cnly the relevant reccrds, we have referred to
the proceedingys of the Selecticn Committee. It is clear from the
facts that ACE <f the applicant for the year 1920-91 was not
availakle., The committes has not made any specific menticn of this
fact in the minutes kuat it is apbarent from the assessment sheetes for
the year 1991-52 onwards that the ACE ~f the applicant for ths year

1990-51 was not available kefore the committee. The Ccocmmittee

.arparently asse@éed him on the basis of his ACF for the year 198E5-Sa
rd

s . .
g on the very ‘first occassicn when the aprlicant's rcase came up for
L

considereﬂfggg graded him as 'Very Good'. After this grading for the
year 1990-91, the ~verall assessment -f the applicant for the select
list of 1291-22 remained as 'Gond' aonly. However[ while preparing
the gelect list for the year 1992-27 onwards the Committee has every
time concidered a different ACF in the case of the applicant for his
grading for the year 1990-01, To make this rpeint rclear, for the
year 1992-53 he has been asszessed for the year 1990-91 cn the basis
) fhe ACE of the year 1986-37, Por the select list for the year
1993-2d, he has been assessed for the year 90-21 -n the Lasis -f the
ACE of 1927-33.  This procedurs followed bhy the Committee has
resulted ints an cbvicus anomaly. The same Comittee assessing the
officer in the =ame meeting for the same year cannct gJrade him
differently for that same year as has keen done by the Committee in
the instant case. While preparing the select list for the year 1991-
D2, the arpplicant has keen graded as 'Very Good' for the year 1990-

1991, For the sgelect list for 1932-92 he hag keen Jraded as 'Very
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Good' for 1990-21, but for the selesct lisk nf 19%33-94 he has been
rade

d only as 'Good' for the year 1250-31, To cur mind, this is a

Q

ase of clear anomaly and als> not in keeping with the procedure
required tn be followed hy the Committee. In Fara 7.2.2 of the
reply filed «n kehalf of TF32, it has been stated that in the event,
where ACR of an ~fficer has not heen written, the selection committee
makes categorisation on the basis ~f ACFs' made available tc it by
the State Government. If the Selection Committee had categorised the
officer as 'Very Good' fcr the vear 1990;91, while preparing the
select list for the year 1331-92, thev cwuld not have graded him
differenlty for the same vyear while rrepafing select lists for the
subsequent yvears. In Fara 7.4.3, it has been stated Ly the UPSC that
the review committee accepted the assessmen: made by the previous
selection committee, if the officefs. were duly concidered by the
previmie selection ccmmitkee for the same year. This fact was also
establizhed from the proceedingys of the Review Selecticn Committee.
If the Review Selecticn Tommittee has accepted the asseszsment made by
the previmuz Selecticn Committee for a partimalar year, there can be
no reason for this Committee to  categorise the same oifficer
differently for the same year while preraring eelect 1lists for
different vyears while sitting in the same meeting on the same day.
Varyving the assessment «f the applicant f£or the year 1220-21, as made
by this Review Selection Jommittee does not appeal to reason or any
rationale. We are of the considered view that in so far as grading
the offircer for the year ©0-91, Feview 3Selection Committee has
assessed him as 'Very Good' for the year 1920-21, while preparing the
select list for the year 1991-92, the same qrading sh-uld have been
maintained while preraring the select lists for all the yars in wiiich
ATR of 90-91 was relevant. By following this prqcedure, we find that
the applicant would become entitled‘to ke placed in the select list
for the year 1993-3d, in view of the norms adopted by this Selection

Committee in respect of all cther officers. It has heon explained on
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behalf of UPSC in Para 7.2.3 that the selection committee which met
on 25th and 26th July, 2000 followed uniform procedure and if an ATR
wae missing, the ACR of the preceding 5 years of the block was talen
intn conzideration to complete the period of 5 years. The applicant
was cronsidered for the vear 93-94 to 1998 and his ACP for the
respective 5 years were taken. into account. No Rule has been brought
to our notice in support of this procedure. In any case if the
committee has once made a assessment for a particular vear hased on
vhatever method it followed, it cannot change the same grading for
the came year while considering the applicant for select list of
different years. This is more so, when all the select liste were
rrepared by the same committee in the same meeting. In view of this
aberraticn, which. crepped up in this case, we find that there is a
clear case for reviewing the case of the applicant. For this purpose
we do not consider it necessary for the case of the applicant to be
considered .. by another Review Committee.  Recommendations of the
Selection éommittee, as per the statuteory provisions, are forwarded
thremgh by the State Government to UPSC for approval. Ags rer
Requlatien 7(2) of the Regulations 1255, the commission can make any
change in the list received from the State Government and may apptove
the 1list with such modifications as may be Jjust and prorer.
Accepting Authority can always differ from the recommending
authority, of course by recording reascns therefor. 1In this case, we
ronsider it sutficient if the recommendations of the selection
commitbee in respect of the applicant are reviewed by the UP3C only,
keeping in view our ohservations in respect of his grading for the
year 1290-21. This review is necessary for the select liste of the
years =22~93 on-wards. While making this review of the Commissicii's
earlier decision, the commission may take into account the grading
of the officer for the year 199%0-91, as made by the Review Zelection
Committee at the very first instance in which he has been graded as

'"Wery Good' for the year 90-91 i.e. while preparing the select list
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for the year 1551-92,
21. Frr the reasons discussed in the rrecedingy rparagraphs, we

congider it aprropriate to direct respendent 1o, Z(UFEC) to review
the recocmmendaticons of the Review Selecticn Comittee in respect of
the applicant for the year 1993-9d cnward within a pericd <f cne
month froem the date of receipt of a certified copy of this order,
Pevised derision chall ke communicated t& respendent No. 2 to State
Government respondent N-o. 2 and the applicant within one month
thereafter. The arplicant shall ke entitled to all —onsejuential
henefites as a reault of this review. In the facts and circumstances
nt the caee, no order as to costs.
AAJA_AB ' R%}j{

(A.P.NAGRATH) / (S.K.AGAFWAL)

MEMBER (A) MEMBER (J)




