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IN THE CEN'IRAL ADMINISTRATIVE 1"RIBUNAL,JAIPUR BENCH,JAIPUR. 
/ 

* * * 
Date of Decision: :Z L\ / / J ;1.tl0'( 

OA 14/2000 

Nana Lal Parihar, Joint Co:rrirr·issioner of Income Tax (Audit), Rajasthan, 

Jairur.. 

Applicant 

Versus 

l. Un.ion of India through .Secretary, Ministry of Finance, 

DE'partrnent of Revenue, North Blocki New D~lhi. 
2. Chairman, Central Board of Direct Taxes, North Block, New Delhi. 

CORAM: 

,HCN'BLE MR.S~K.AGARWAL, JUDICIAL MEMBER 

HON'BLE MF.A.P.NAGRATH, ADMINISTRATIVE MEMBER 

Respondents 

For the App~icant 

Fer the Respondents 

Mr.R.N.Mathur 

••• Mr.N.K.Jain 

ORDER 

PER'HON'BLE MR.A.P.NAGRATH, ADMINIS'IRATIVE MEMBER 

Applicant of this OA .has been promoted as Deputy ColTlIT1issioner cf 

Income Ta·x w.e.f. 27.12.89-vidE> order dated .23.8.96 (Ann.A/3). 'Ihis 

order was passed ·by the reE=pondentt=' in .purEu2nce of this Tdbunal 's 

order dated 18.1.96 in OA 444/94. Plea of the applicant is that this 

prornot ion should have been given effect tc froro Apr j 1, 1987 and he 

seeks direct ion to the respcndents to this effect, and alsc for all 

conseouentiaJ benefits. 

2. In the brief background of the case, the applicant has stated 

that on a charge·-sheet ieeued to him on 2. 9.86, a penalty of 

withholding of increniente for five years, without curnulaUve effect, 

was imposed upcn hirii. He cha1Jenged the said pena.lty by fi1ing OA 

444/94, which wBs decided by this Tribunal on 18.1.96. By this crder, 

the Tdbunal quashed and set. aside the· order of penalty .and airecteO 

the respondents to .reconsider the case of the· applicant for proIPotfon 

to the hjgher post c.ri the basis of re·cords available at the tiIPe the 

DPC v.>ae: held in April, 1987 and in the subsequent years~ Plea of the 

applicant is that the entire- case of· disciplinary_ proceedings had 

arisen out of IPC!la tides ,on the part of Shri G.CAgarwal, who had also 

enteredadvere:e reIParks in the ACR of the applicant for the year 1984-

85, when the appJicant was holding the post of ITO, A-Wara, Palj 

\, 
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District, Pali. 'Ihe applicant contends that the prcrootion craer datea 

23.8.96 is not 1n ccnf<i>rmity with the oraers of this Tribunal as the 

respondents were obJ iged to reconvene . the DPC · which was held in the 

year 1987 and the same has not been done •. 'Ihe respondents have m~rely 

opened the sealed cover containing the result of the case of the 

applicant which cons:iderea nis name fqr promob:ion in the year 1989 arid 

after opening the sealea cover he has been given promot'ion w.~.f. 

27.12.89. His claiIP is that the officer junior to h:im, one Shri. J.R. 

Paroliya, was proreoted on the post· of Deputy Commissioner of Income Tax 

in April, 1987 and in that view the applicant was also entitled to l:::e 

promoted frcm April, 1987 alongwith his batchmates. One of the grounds 

on which the applicant hae built up h:is case is that in his ACR for the 

year 1984-85 adverse remarks were entered by Shri G.C.Agarwa}, who was 
I 

biased agaj.snt h:im and because of such an ACF his promotion from the 

year 1987 has been denied. 

3. 'Ihe respondents, 1n, thel.r written reply, have stated that the 

applicant was considered for promot.:ion to the grace ~f DCTI (now JCTI) 

for the firet time : .. 'by;,, the DPC held in the year 1986 and by the 

subsequent DPCs held iri March, J.,988, March, 1989 and DeceIPber, 1989. 

'Ihe recormienaations iri his case were ev'erytime kept in the 'sea] ea 

ccver' for want of vigilance clearance. In cowpl'iance of thE' 

directions of this Tr:ibunal, the sealed covers were opened and H. was 

found that only in the DPC held in December', 1989 the applicant was 

ccnsidered fit for prorr.oticn to the grade of DCIT (now JCIT) and hi.s 

name was placed above Shri Rajpal Singh, his irorrediate junior. Thus, 

the respondents: ccntend that. they have fully complied with the 

direct:ions of the Tribunal and the applicant has been given his due 

placement and all ccnsequentiaJ benefits. 'Ihe rf'spondents have also 

ra:i ::-ea. preliminary object j on on the ground of 1 jmHat .ion saying that 

this OA is directed against the oroer dated 23.8.96 (Ann.A/3) and thus 

there is. a delay cf almost four years in f:iling this application. · It 
I 

is admittec by the respondents that the applicant had submitted 

representat:i Cn dated 26. 7 • 99 I which W8~ disposed Of by Order aat ea 
5.10.99. 'Ihe respondents contend that such a ~elayed representation­

anp its disposal does not . g:ive any cause of act:icn in favcur of the 

applicant. 

4. · While discussing the procedure followed by the DPC, it has been 

.stated by the respondents that on each occasion five years' ACRs were 

considered by the DP-C and en the basis of the relevant fjve years' ACRs 
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the applicant wae- ea·rllet not found fjt for prcroobon by the DPCs held 

in December, 1986, March~ 1988 and March, 1989. He was fourid fit for 

~ornot ion cnly by the DPC held in December, 1.989 and wae placed above 

his imtledfate junior Shri Rajpal Singh. 

5. In the rejoinder filed by the applicant," he has challenged the 

action cf the ree~ndent_s because of the reason that after orders bf 

·the Tribunal in OA 444/94 the DPC- should have reconvened, whfch has net 

·been done, and aleo that the applicant 's case was not cons:i derea for· 

proIPotion by the DPC held_ iri April, 1987, wh~n hie other batchrrates 

were considered. The applicane contends that this has been a denial of 

· opportunity to ~irr for which the respondents owe an explanation. 

· 6. We have heard· the learned counsel fer the parties· and perused 

the .. entire records including the DPC proceedings wh:ich have 'been placed 

before us for cur. perusal..· In .view of the facts befcre ue, we have 

prcceeded tc examine the controversy to underst~nd. Whether. the same- has 

been hit by the principle of res-judicata, an~)/or the same is barred by 
. ' 

lirriitation; an.a also on roerit:::. whether this is maintainable. 

7. ' Learned coun~el for. the applicant sub~rdtted .that the foc:i;is ·of 

his argurrent was that the orders -of the rft.ibunal dated 18.1.96; passed 

in OA 444/94, have not· been correctly impleine-nted by· the departIPent. 
I . . . 

On c~r seekng. clarification, the learned counsel stated that the 
"< 

applicant chose not to file a Cont.empt petition but instead preferred a 

representation to the department . that he was entitlee to be prcrooted 

w.e.f. April, 1987 as again~t the-a~te of 27.12~89, as indicatea in the 

order dated 23.8.96. Applicant's representati0n having been rejected 

by order aated 5.10.99 (Ann.A/l), he has fjled this OA. On the paint 

of limitation, the learn.ea counsel stated 'that the final order in this 
I 

case ha::: been. pased by . the. aepartment cnly en 5.10. 99 and frcm that 

view the OA is very much w:ithin time, as provided for unde·r Section 21 

cf the Administrative Tribunals Act, 1985. 

8. On the i;:-cint C'f res·:...judicata, the learned counsel presented the 

view thi=!t the earlier OA was against· the order of imposition cf penalty 

a~.d consi derat. ion cf the , request of the applicant for proroot ion w. e. f. 

April, 1987 was ·only a coneequence of quashing the penalty ,order. · His 

plea was that _the relief in the earlier: OA .was mainly fer quashing the 

penalty ·and thus it cannot:_ be eaid that the present QA ie hit by res-

judicata. 'Ihe learned counsel vehemently argued that orders of the 
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Tribunal in OA 444/94 have not been faithfully and duly irrplernentea by 

th€ responaents inasmuch as the applicant has only been promotea w.e~f. 

December, 1989 instead of April, 1987 ~ He has been sh9wn tc have, been 

placea abcve .Shri ,Rajpal Singh who, . the learnea counsel subJT1ittea, was 

an officer cf 198!f· batch, ·whereas the applicant was cf 1978 batch ana 

shoula have been consiaered for promotion alongwith his own batchmates. 

He. submitted that in his own batch one Shri.J.R. Baroliya was the next 
I 

junicr, who was promoted in April, 1987. As ·an cbvious consequence, 

the applicant also should have been promotea w.e.f. April, 1987 and 
' 

that would only be a proper corripJiance of thii: Tribunal's order. 

9. Learned counsel for the responde.nts raised objection on the 

point of limitation ~tating that the applicant haa submitted a 

representation three years after the aate of the prowoU on~ order of 

v.hich he alleges to be aggrieved. Mere disposal of such 

representation, the learned counsel contenaea, coula not revive the 

cause of action in favour of the applicant. 'Ihe learned counsel also 

asserted that the -~ntire argument of the applicant that he was 

consiaered by the DPC held in April, 1987, is totally misconceived as 

no DPC. wBS held at all in April, 1987. Applicant's· canoidature was 

duly cosiderea by all the DPCs right. from 1986 onwaras to December, 

1989. It wai: only in December, 1989 that the applicant was found fit 

for proroot ion aha. in the earlier DPCs he was not consiaered fit for 

promotion based on his ACRs, though of course his name was everyt:irre 

kept in sealed cover because of ongoing departmental proceedings. 
\. 

10. We find from the records and the submissions JPade before us that · 

the order of the Tribunal in OA 444/94 was passed on 18.1.96 and in 

cc:rnpliance .of the sarr.e an order datea 23.8 .• 96 was. iseued, by which the 

applicant was promoted w.e.f. 27 .12.89. In our coneidered view, th~s 

is. the final order by which the applicant's case has been ffoally 

decided for his promot icn to the post of OCIT. If the applicant felt 

that this order was not in strict ccmplianr:::e of the orders passed by 

the Tribunal, it was. open\ to hiID to chall~nge the action ·of the 

respcndents by f j 1 ing a Cont empt . Petition, . which obv j ousl y · he did not 

do. It ]s a very weak ground for. him today to explain away his own in-

act icn by stating that . he chose to 1rake a representation tc the 

departwent instead .cf filing a Contewpt petition. This representation 
I 

was subniltted by ·him only on 26. 7 .99 i.e. almost three years after thE? 

date of the order of hie: promotion. Fling.a delayed representation and 

its disposal by the department with nothing JPaterial . bei~ brought on 
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record except reiterat]ng the oraer _already passed, does not proviae a 

fresh ground of action to the applicant. As has been hela by the 

Central Administrative Tribunal, Madras Bench, in the case of V .s .. 
Raghavan v. Secretary, Minis,try · of Defence, ( 1987) 3 · A'IC 602, a 

departmental representation maae years after accrual o~ the cause of 

. action canriot stop limitation. In our view, accepting such a plea that 

.the, repres~ntat ion submit~ed a number of years after the ac_crual of the 

cause of action could· again revive such a cause of action would be 

totally counter to the spirit of the provisions under Section 21 of the 

Administrative Tribunals Act, 1985. We are ·convinced that this' OA is 
/ 

barred by 1imitation as the cause of action arose to the applicant only 

on 23.8.96. -Mere fact that he decided to file representation three 

years after this order· and ·the aisposal of such a representation will 

not revive any· cause of action. 

11. We have perused the copy of OA 444/94 and we find from the 

relief clause that one of the prayers of the applicant was that the 

respondents may be directed to give promotion to the applicant on ·the 

post of Deputy Corrirnission~r of Income Tax w.e.f. April, 1987. The same 

prayer has been made by the applicant. in the present OA. Obviously, 

thi.s ~s hit by the principle of res-judicata ·as held in the case of 

Captain S.C.Gulati v. Union of India, 1998 (1) ATJ Allahabad 242. 

12. - We have also examined the case on its merits. The DPC 

pr?c~edings. for the year 1986 onwards have been placed before us and ~ 

find that every time from 1986 to ·December, 1989 name of the applicant 

was duly conE".idered by the DPC and everytirrie kept in the sealed·cover. 

As stated by the respondents, in the DPCs . held in Decerober, 1986, 

March, 1988. and March, 1989 the applicant was not considered fi~ 

.because of the AC~s and he was dec;lared ·fit for promotion for the first 

time only in Decerober, 1989. In view of these facts, we do not find 

any infirmity in the· action of the respondents in promoting the 

applicant only w.e.f. December, 1989. · Plea of the applicant that he 

was not cosider;ed al~ngwith his batchmates is. not borne by· the facts 

., available in the proceeaings of the DPC~ The Plea that his immediate 

junior is Shri J.R.Baroliya and not Shri Rajpal Singh is not the issue 

before us as the applfrant has· not. challenged his seniority position 

vis-a-vis Shri Rajpal Singh and it is not for us to comment on this 

fact,· though it would appear that because the ·applicant having not beE 

considered fit by the DPCs of 1986, March, 1988 and March, 1989 he 

would have lost in· seniority as alt those considered fit including his -

' () . 
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batchmates ana his juniors woula have stolen a ma.rch~ above him in the 

meanwhile. In view of the discussion aforesaid, we do not find any 

.rcerit in this case and this OA is liable to be rejected on grounds of 
limitatiOn, res-judicata as also on merits. 

13. We, therefore, disrriss thLs- OA on grounds of limitation, res-

judicata and also on merits. No order as to costs.· 

. ~, 
(A.P.NAGRATH) 

MEMBER (A) 

.J. 

;~ 
(S.K.AGARWAL) 

MEMB.ER (J) 


