v ey

-

CORAM: -

IN THE CENTRAL'ADMINISTRATIVE TRIBUNAE}JAIPUR BENCH,JAIPUR.
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OB 14/2000
Nend Lal Perihar, Joint Commissioner of Income Tax (ABudit), Rejasthen,
 Jaipur. ' -
. . | ' | ....Appliéa'nt_
'Vefsus_ A
L. Unien of India through . V,S‘ecretéry,. 4Ministry of Finance,

Department of Rev\enue, Nerth Bleock; New Delhi.

2. Chairman, Central Board of Direct Texes, Nerth Block, New Delhi.

... Respondents

_HCN'BLE MR.S:K.AGARWAL, JUDICIAL MEMBER
HON'BLF MR.A.P.NAGRATH, ADMINISTRATIVE MEMRER

For the Applicant «e. Mr.R.N.Mathur

For the Respondents ' - ... Mr.N.K.Jain
\ OR D-ER .
PER' HON'BLE MR.A.P.NAGRATH, ADMINISTRATIVE MEMBER

" Applicant of this OA has been prcmoted és Deputy Commissioner of
Income Tax w.e.f. 27.12.89 vide order dated 23.8.96 (Ann.A/3). This
crder wes pessed by the respondents in pursuence of this Tribunal 's
crder dated 18.1.96 in OA 444/94. Plee of the applicent is thet this
promotion should have been given effect te frem April, 1987 énd he
seeks Eirection to the respcndents to this effect, and slsc for all
consedueﬁtia] benefits. |

' . ’ . L
2. In the brief backgrcund of the case,. the applicent has stated
that on a charée—sheet iseued to him on 2.9.86, & penalty of
-w'ithholdjnq of increm'enté for five years, without cumulative effect,
was impcsed upcn him. Hebchallenged the said penalty by filing CA
444/94, which was decided by this Tribunal on 18.1.96. By thie crder, .
the Tribunal guashed and set”aside the order of penalty .and directed
the respondénts te ,reponsidér the case of theapplicant for_ promoticn
to the hjgher post cn the basis of records available at the time the

' DPC wes held in April, 1987 and. in the subsequent yeers: Plea of the

applicént is that the entire case of  disciplinary. preceedings had
arisen cut cf mela fides.cn the pert of Shri G.C.’Agafwal, who had aglso

entered adverse remorks in the ACR cf the ap;ﬁlicant for the yesr 1984-

. 85, when the applicant was heclding the post of ITO, A-Werd, Pali
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.District, Pali. The aﬁplicant contends that the promotion crder dated
23.8.96 is not in conférﬁity wifh'the orders of thie Tribunal as the
respcndents were obliged to reconvene .the DPC'which,was held ih the
year 1987 and the same has not been done. .The respcndents have merely
'opened the sealed cover containing the result of the case of the
applicent which considered his name fér promotion in the year 1989 and
after opening the sealed ccver he has been given prcmofioﬁ w.e.f.
27.12,89., His clair is that the cfficer junior to him, one Shri J.R.
Paroliya, was pfomotéd on the post of Deputy Commissicner of Inceome TaX
in April, 1987 and in that view the applicent wes alsc entitled to be
prometed ffcm April, 1987 alongwith his batchﬁates. One of the grounds
on whiéh the appljcaht has built up his case is that in his BCR for the
~ year 1984-85 adverse remerks were entered by Shri G.C.Agarwel, whc wes
biased agsisnt him and because of such an ACR his promotion from the
year 1987 has been denied.

3. The respcndents, in\theif written reply, have stated that the
épplicant wes considered for promofjon to the grade of DCTI (now JCTI)
for the first time :byi. the DPC held in the year 1986 and by the
subsequent DPCs héld in March, 1988, March, 1989 and December, 1989.
~ The récommendations,in his case were ev@ryfime kept in the 'sealed
ccver'! for went of vigilance  clearance. In complisnce of the
directions of this Tfibunal, the sesled covers were opéned and it was
found that only in the DBEC heid in Decembef, 1989 the applicant wes
ccnsidered fit for promoticn to the grade of DCIT (now JCIT) end his
name was placed above Shri Rajpal Singh, his immediate junior{ Thus,
the respondents - centend thét- they have fully complied with thé
directions of the-iiibunal and'the applicant has been given his due
placement and all ccnsequential benefits. The respondents have elsc
rajéed.pmeliminary objgctjon on the ground of limitetion sayina that
thie OA-is directed ageinst the order dated 23.8.96 (Ann.A/3) and thus
there is a delay of almest ﬁour years in filing this applicaticn. It
is admitted by the respondents that the applicant had submitted
representaticn dated 26.7;99, which wes dispcsed of by order dated
5.10.99. The respoendents contend that such a delayed representaticn. -
- and its-disposal dces not give any cause of acficn in favocur of the

spplicant.

4, . While discussing the'prdcedufe followed by'the DPC, it has been
stated by the respondents that on each cccesion five yesrs' ACRs were

considered by the DEC and cn the basis of the relevant five years' ACRs
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the’ appllcant was earl:er not found f:t for prcmct:on by the DPCs held

. in December, 1986, March, 1988 and Merch, 1989. He wes found fit for '
' prcmot ion cnly by the DPC held in December, 1989 and was plaeed above

his immediate junior Shri Rejpsl Singh.

5. In the ‘rejoinder filed by the applicant, he has challenged the

action cf the respendent_s because of the ressen that after orders of

“the Tribunal in OA 444/94 the DPC should have reconvened,"whj'ch has nct

‘been dene, and also that the avppli-cant's'c'ase'was not considered for’

prometion by the DPC held.in April, 1987, when hie other batchmates

were considered. The appl:cant‘ contends that this has been & den1a1 of

' opportumty to himr for which the reepondents ‘cwe an explanat ion.

" 6. We have heérd' the learned counsel for the parties and perused

the. entire reccrds including the DPC prdcéeding which have been pléced '
befbfé us for cur. perﬁeal; o In view of the facts before us, we have
prcceeded tc examine the contrcversy to underetand whether the same has
been hit by the principle of resfjud1cata, and/ox the Ic.ame is barred by
11'mitation; and sleo on Merits. yhether this is maintainsble.

7. ILeernedg counsel for the applicant sﬁbmi.tted Ath‘at- the fcc_us’qf'
his ergurent was that the crders of the Tribunal dated 18.1.96; passed :
in OA 444/94, have not’ been correctly implemented by the department.
On ocur seekng -clarification, the - lesrned counsel etated that the
applicant chose not to f11e a Contempt petition but Jnetead preferred a
repre entation to the department_that he wes entltled te be prcmoteo
w.e.f. April, 1987 as against t.hendéte of 27.12.89, as indicated in the-

~order dated 23.8.96. : Applicant's representation having been rejected
by order dated 5.10.99 (Ann./1), he hes filed this OA. On the point
_of 11m1tat10n, the learned couneel stated that the final crder in this

case has been.pased by the department cnly on 5.10. 99 and from that

view the OA is very much within time, as prov:ded for under Section 21 .-

cf the Adml nistrative- Tr:bunale Act, 1985. o

8. On the peint of ree;'judicata'; the learned ccunsel presented the

" view that the earlier OA was against the order of impcsition cf penalty

énd considerat ion cf the .request of the applicant for promotion w.e.f.
April, 1987 was only 8 consequence of ouaehmg the penalty order. - HiS-
plea was that the relief in the earlier OA was malnly fer queshing the
penalty ‘and thus it cannct be said that the present OA is hit by res-—

* judicata. The learned counsel ‘vehemently arqued that -crders cof the
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Tribunal in OA 444/94 -have not been‘faitﬁfully anéd duly implemented by .
theArespcndents inasmuch ae the applicant has only been promcted w.e.f.
Décember, 1989 instead of April, 1987. He has been shcwn tc have been
placed abcve Shri ,Rajpel Singh who, the learned counsel submitted, wes
an officer cf 1981 batch, whereas the applicant was of 1978 batch and
chould have been considered for promoticn alongwith his own batchmates.
Héf submitted that in his cwn batch cne Shri:J.R. Barcliya was tﬁe next
junicr, who was promoted in April,vl987. As aﬁ,cbéious consequence:
the applicant also should have been prdmoted w.e.f. Bpril, 1987 and

that would only be a proper compliance of this Tribunal's crder.

9. Learned counsel for the respondents raised objection on the

point of limitation stating that the applicant had submitted a
representatiocn three years after the date of the premot jon - order of

which he alleges to be aggrieved. Mere disposal of such

representation, the learned counsel contended, could not revive the

csuse of action in favour of the applicant. The learned ccunsel also

- asserted thet the -entire arqument of the applicent that he was

considered by the DPC held in Bpril, 1987, is totally misconceived as
no DPC'was held at 2ll in April, 1987. Applicant 's' candidature was
duly ccesidered by 211 the DPCe right. from 1986 onwards tc December,
1989. It wes only in Decerber, 1989 that the applicant was fcund fit
for premoticn and in the ‘earlier DPCs he was not considered fit for

prerotion based on his ACRs, though of course-his neme was everytime

- kept in sealed cover because of ongcing departmental proceedinge.

10. We find from the reccrds and the submissions mede before us that -
the cfder of the Tribunal in OB 444/94 was passed on 18.1.26 and in
cempliance of the same an corder dated 23;8,96 was issued, by which the
applicent was premoted w.e.f. 27.12.89. 1In our considered view, this
is the final order by which the applicant's case has bzen finally
decided for his promoticn to the post bf DCIT. If the applicant felt
that this order was not in strict ccmpliance of the orders passed by
the Tribunal, it wos open: ~ to him tc challenge the action "of the,

respondents by fjlihg a ContempttPetition,fwhich cbviously he did not

“do. It is a very weak grcund for him todéy to explain away his own in-

acticn by stating that he chose to rake a representation tc the
department instead cf filing a Contempt petition. This_representation

was submitted by 'him cnly on 26.7.99 j.e. almost three yeers after the

‘date of the order of his promotion. Fling.a delayed representation and

its disposal by the department with nothing'neterial'behﬁ'brought on

8
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record except reiterating the order slready passed, does not provide a
fresh ground of action to the applicant. As has been held by the
Central Administrative Tribunal, Madras Bench, in the case of V.S..
Raghavan v. Secretary, Ministry of Defence, (1987) 3" ATC 602, a

depertmwental ,repfesentation made years after accrusl of the cauSe of
. action cannot stop limitation. In our view, accepting such a plea that
the, representat ion submltted a number of years after the accrual of the

cause of action céuld again revive such a cause of action would be
totally counter to the spirit of the provisions under Section 21 of the

Administrative Tribunals Act, 1985. We are ‘convinced that this OB is
barred by ].imit/atior'l as the cause of action arose to the applicant only
on 23.8.96. -Mere fact that he decided to file representation three
years after this order- and -the disposal of such a representation will
not revive any cause of action. |

11. ‘We have perused the eopy of OA 444/94 end we find frorﬁ the
relief clause that cne cof the prayerq of .the appllcant was that. the
: reqpondents may be directed to give promotlon to the appllcant on the.
post of Deputy Commissioner of Income Tax w.e.f. April, 1987. The same
~ prayer has been made by the applicant in the'present OA. Obviously,A
~ this J.c hit by the pr1nc1ple of re=-jud1cata as held in the case of
Captain $.C.Gulati v. Unlon of India, 1998 (1) ATJ Allahabad 242.

X

' 12. - We have alsc examined the case on its merits The DPC
: proceed1ng= for the year 1986 onward= have been placed before us and we
find that every time from 1986 to’ December, 1989 name of the applicant
was duly considered by the DPC and everytime kept in the sealed-cover.
As stated by the respondents, in the DPCsb_held in December, 1986,
‘March, 1988 and March , 1989 the apf;licant was not considered fit
- .be‘cause' of the ACRs and he was deqlared ‘fit for promotion for the first
time oniy in Decemper, 1989. 1In view of these facts’} we do not find
any infirmity in_--the- action of the responde'nts .in promoting "the
applicant onlﬁ/ <w.e.f. ’ljecer_nber, 1989, - .Plea of the applicant that he
was not cosidered alongwith his ‘batchmates is nct borne by the facts
_available in the proceedings of the DPC. The Plea that his immediate
junior ie Shri J.R.Baroliya and not Shri. Rajpal Singh is not the issue
befox_'e us as the applicant has not. challenged his seniority positliol'l
vig-a-vie Shri Rajpai qin-gh and it is not for us to comment on this
fact,  though it would appear .that because the applicant having not bee
considered fit by the DPCs of 1986, March, 1988 and March, 1989 he
would have lost in- seniority as &ll those considered fit including his-
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betchmates and his juniors weuld have stolen a nerch above him'in the
meanwhlle. In view of the d]ccu551on aforesald, we do not find arny

,nerlt in this case and th1q OA is liable to be rejected on ground° of

11m1tat10n, res—judicata as also on merits.

13. We, therefore, dismiss this OA on grouride of limitation, res

judicata and also con merits. No order as to costs.‘

,(A.P..NAGRATH_) ' : (S.K. AGARWPL
MEMBER (A) MEMBER (J)



