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IN THE CEN'IF.Z\L ADMINISTRATIVE 'Ir.IBr.JNAL 1 ,JAIPUR ·BENCH 1 JAIPUF · 
. ', 

OP. No. 294/2000 

Sanjeev Mifhra s/o Shri V.P.Mishra, Sr. Gc..:-ds Guerd, r/o 16 Moo~l 

Town, Cjvil Lines, Kota Junction. 
i 

AppliC"ant 

... Versus 

1. Union of In0ia thr.::u;,h th~ Gem=:·ra] fvlanageor, Wl?ste-rn R.:dh~ay,. 

ChurC'hgate, · Mumbai. 

2. 

3. 

Rail \.JaY, Rota. 
' 

4. Shri A jay Kurrer Di .:.:it 1 G:;..:,...Je Guard under Stati.:·n Manager 1 

\ 
Respondents 

OA No.295/2000 / . 
I 

undEr 
. / . 

Station 
I 

fvlaryager 1 Westet·n Ra_il ~y, I\c~ta Jn. r/(• 24. ~anakpur, ,IJear St. Paul's 
. • I 

School 1 Nala · Road, -I\ota · Jn •. · I 
I 

Applicant 

,Versus 

1. Union of. India· through the:> General f>1anager 1 West~rn RaHway 1 

Churchgat.e,· Mu~bai.' ' 

Divisic·nal Rail\-my·Manager (E), WE>ste~·n RaUway Kota. 

3. Sr. Divi~ional Oper;:Jtin'J Mana.;;er (E),. Rote. Division, Western. 
- I . . :• 

Railway, Kota •. ~ · ~ 

4. Shr.l . Ajay KuiTBr Dixit, .G: .. :os Guard un(IE>r Stat ion Manager, 

Western Railway, Kc,ta Jn. 
' .. ··, 

Respondents 

-OA No.3l.J/2C>OO 

: Sushil KUm3r Bhola s/o Shri Bhagri:al Bhola 1 G:,ocls Guard under 

Station Mamger, r.:.ta ,Jn. r '.:• Pan:3p•Jr P.:.ad llo::-..5, redHa.ra, Kuta Jn. 

___ ; __ --- Applicant· 

~ .... ~--~----
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1. 

. ~, .. r.~_.:;,;;~ · . .;_;.,, .. Vereue 

\Jnion·of·. India·tr.rc.ugh the General Ma~ager, Western Railway, 
. ~I. • . . "'-~~"t ' •'i,.'\1-~·J~ I . 

Churchgate, Mumbai. 

2. Divi:ic-nal F!aihmy M.:'ln:HJer (E), Westet·n Railway Kota. 
I •. • ~ .• : • • ·- I I • 

'-
1 Sr. DivL=i.:.nal Cperatino Mani3·;JG-r (E), Kota Divieion, Western 

.~. t .::... .. "!d ...... -
3. 

'' 

G:u:de. 13uan? under Etat ion Manager, 
·,;:·· I,· o I 

4. Shri Aja~' I~umar · Di:d t, 
~ • ,' I I ·. ~ I. ' ' ~) . 

vJ~etern P..:lihray, Kota ,Jn. 
: ," , ' I ' 

. .. 

__ .. '" 
•• · Respondents 

L~ No.315/2000 

Aftab Job€<1 Khan :=/o Shd S.P.I'han, G:n:13s Guard uncler StaUc_<_ 

Versus 

l. 

Churchgate, Mumbai. 

·I • 
I 

Mar..eqer, ; ' .. -
1 

' 

Wet:.t.er Pa i 1 \·l2lY, 

2.. Divisi.:.nal. F:aihra:r Manager (E), W.:2~~n"i Pailwe1y, Kota. 

3. SL Division~l Cpeca_tin-;~ !'1':1naq;::.t· (E), V.'le-stet·n Railway, Kota • . ·'·.' . 

4. .3hd Guard under Stat ion Manager, 
'·" 

WestE·rn F.aihmy, Y.ota Jn. 

Re~pondents 

£11'. v .F .I1ishra I C•JUnsel for tho::· ar1t=·l j ;:·ants 
--:--......... I 1·~ • 

...... 

Mr. T.F.Shan::e I c..:-unsel f,:•l" r~sr>:•J't•Jento=. tk•S. 1 to 3 ... 
Nr. f'.( \\alla, 

.. CORAM: · .~ l. 

c.:·unsel fc·r reep·:.nclent N-: •• 4 . 
l, '\ . .· , .... 

. . 
.r ,. 

/ 
I 

Hc·ry.' ble · ~-~ • .s .. l: .Agan.Jal, .Ju3i cial Merober 
. l.J ' .. 

Hon'ble ~~-~. l:J.P.~llo\\Brd, l\dministrative f.1ell)t.er-
t . 

Order 

P€:r Hun'ble Hr.U.P.Ua\·mni, .ll.dn,inistrative Member 

.' ~ 'I- t" . • .... ~. 11. I • I 

. Sjnce simHar g":lest bn •:·f l.:.t .. , ;;:.nd facts ha•.re been raised jn ,._._/! ---~ 

.. 
~ . 

'I. ., . ,, 
l . 
I 

' ' ' 11-
,,. 
'i-. . .. ~ . . . 
~ -· ··- --- . .. ~ - .. .51: - ... \~~- ·"'-· - ... _. ..,r •· •• ..-- ,' 
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\ 
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----~-·- ...... ~-· ~ 
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. . 
these OAf:., it .is pn:JI:•::·e~. ~C· di.C3p.::,sed of all the above n'l€'ntioned 

2. It \{ill be in or-der- to give bdefly .. th0 t.a.::J:gr.:.und c·f these 
. .. : .. ' . . 

cFJses. OAE Nos. :,le .... '37 anr:J 5;:2,'87 filed before the Jc~:lhpur Bench of 

this 'Tribunal were diE'P•)Sed of by a common order elated .J.l0.91, . .. ( . 
I 

copy . of. which has been anne:-:~·d b'f the appl kants with the 
' . 

additjonal affidavits filed. on 9.1.2001. On going through the said 

order/jm:1qment,· it·~ .. appears that there,'.we-re. four applicants· 

inclvding Shd K.•:'.Raja\·!Clt in OA N·:·.518/87. ·Shd Ajay Kumar, 

resr: .. :ondent l'li • .:l in all the preso:-nt OAs before> us, was the applicant 

~in 0A No.5~2/87 bef.:.re the Jcdhpur Bench. It also appe·at-s from the 

that in 011 N r:1o ;-7 0 • :-1 '-'{ /j I • Shri 

K.C.Faj::n·r.:lt ancl tH:• .:;thet·s \·lere appvinted a~/l'rains Clerk on ad-hoc 
. II 

bas :is in ,Junl?, 1979 an0 appl kant , Site. Ram/ Sharma \-TclE so appvinted 
I 

. . 
on ael-hoc basi::: ::on 20 • .:::.19:38. Their naitJE-8 \vere induded in the 

.· ' 

provisional r~nel fc·r the Trains Clerk e-n the basis of ~uitabil Hy 

test vide order dEJt,:..:l .::3.1.1982 • .3hd Ajay Kumar, applicant. in nn_ 
• .. 

Nr>.S22/87 (n·sr;..:,nJent Nc-•• 4 in OAs before us) hC~d W":~rJ.:ed as Trains 

Clt:?rJ.: \v.~ •. f. 1.1.1980 but no on:lt:<rs \vere. issued for his ad-hoc 

promoUon ano he 'tvas apr:·:•inted on regular. basis as Trains Clerk 

\<T.e.f. 19.8.1984. Subsequently, n,-jt 1 fication dated 29.7.86 \vas 

···ise;ued inviUng appHcatj.:.n from the employees, who were substantive 

holders of the catetjC•ries and had completed 5 years of sen-vice in 

. .-these cat eg .• ::.r i es •::'n 1 • 8. 1?,6 .· for promC't i C•n t.o the post of Guard 

Grade-c re-se:·rvro f0r Trains· Clerk. All the four applicants had 
I 

applied for the post and. nawes of four appl3cants in i)A No. 518/87 
I . \ . 

were inHially included in the e-Ug:ibility list but e.ubsequently a 

revised list for· eligible. candi0at-~s was circulated \o.'hich did rot 

include the names of . the>se four applicant~ en the ground that 

to the date of regul~risation 'is 

I 
. I 

I 

! ; 
I 

. I I 

I , I 
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.D?partmE-nt ' ad-he·.:: c.r,·r,·:·i ntn,.;nt ,3 'I'J:.::d ns Cler}: has b.? en m::•de ths't .3.:. 

-...,j t h·:•ut r.:·gard t•:J the :=:t:rd ·=•l' i t~r jn the feecl~?r p::::3t Hi th·=·u··r. 

the sult:tbility test and ein•::e th·.= at:.plkants. hacl nc,t •::'<:•mpleted 5 

years ·~Jf eerv]ce ·as. Tr:.::Jins ·~let·J: .':!ft~r their· regular ar:-r:-:dntrnent 

(emphasis e.upr:lied) ·=·n the pree.:rib:-.j elate, they w2re .:x•tTectly 

held t.:. be i nE.J igibl e f.:·r appead.n9 in the s'uitabil i ty test. •:•ne of 
0 _.,: ·: ' • 

the .:tpplfcant:= in· \YP.. U:•.Sl:?/.37, r .c .Psja\vat appro3ched the Ape:-: 

~cm-t. in Civj] Ar·t=.:;aJ Nc· • ..JJ.S .:of 1993, adsin9 c·ut.of SLP (•.:) No. 

179708 <.: .. { 19~H .:·h.:Jll-:·ngin;r thE- s.:d.3 judgment.'.:rder ,:,f th€ ,J.:,:lhpur 

r:·f the Ape:.:· C<:•Urt 
E•=nda .:.f .tl'ds Tdbun:tl. A O:X•PY c.:f the judgrne·nJ:Lje. rJa·:·r:.:l .::;t 

app]j,::-arrt.s, Shd T.P.Sharrn.:., .:.:un.;:: • .::I tor ..:·fficiaJ rr=spc.n:Jents e:ncJ 

~··---a.-o---- , -- -·-===-----.:...- ·-. 
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4. 

that th12 issuE t.::. t.e cledded ut: .. ::rt in these>· GAs is eseential ly 

d.3t~cJ 1..':::.93 .:f the· Hr:.n'ble the- Su~_:.rem•=- c.:-urt (supra) and his n:.me 

anj thus ma}:ing him senior to Shri Sc.njeE:v Mishra 1 applicant in 0.7!.. 

t•J the applH·anl:s in 

befure us • 

the c.t her three OAs . ~ 

. 5.. 'Ihe learned ·=·:•Lmse~ for the appJ icants has 'assailed the order 

dated -1.~ .• ::ooc, (Ann.A~) inteq:w)laU n~ the name· of respond~nt ·No.4 

. abJve Shr.i Sanj.:t?'f Hishre. eoo <reply eent tc·· the .. applicant~· vide 
' •. ·. ·' ...... 

ordet· dated. 5. 7 .~:,XIIY·irejec.tirtg 'their .:.bje<:·tions\ to grcmt c·f such 

senic.rit~~ t.:, resp~·ndent n:'J.-1 essentially .:;n the groun~as discussed 
./ 

I 

h\?reinafter. First I the juclgfflent. (.f Hon'ble the ,Supreme cc.urt Clated 
I. 

J • 2. E!93 · is not a juclg~~nt . in · rE·m but it il i:n. persona anCI is 
/ .. · • .. . I . 

applicable tc.•:·nly Shd r.C.F:aja\*.lt 1 the .3ppellant befcre the AJ;e~: 
I . 

C\:·urt. It d.: .. ?s nc.t becC.J!le appli ·.::Oabl e- in r~~?spect qf othe-r· C'pplicant s 

in the irr.pugno=-d · .jud•?f!ient of . ~~e ,J.:-:lhr:.·m· EE·nch ., dated 4.1 o~ 19911 

including resp:nclent HC! .4, as the>y \J·;oJ.:-e not appellants befc·re the 
. ~· . . 

AJ:·2:·: c:.m·t an~l ·as a rec.ding c·f · the jud]rr.ent \-rill reveal that the · 

n:~lief· \V.:•s given specifi.:--ally t.:. ·:·nl:l Shd P.:~ja~v~t. In any cc..ce 1 

in f.:o.:·m· .A the r:•:~rty in appeal .and n:.t ·=·the>rs. .=ec·:·nd 1 in respect 
' . 

finc:~l arrj it d1:,es n-·-'-'L lie in thr:- r•l"O:•V i !'lo:::'E> •:Of the offic:ial 
I 

rs·sr:. .. :md-= nts t 0:• lJIX'k, the ]('!\.] laid dJ\.Jfl by the said judgfflent 21nd 

ccnsioa· · non-re-9ul~r sE·rvic-: put :in by reepcmdent No.4 for 

------~ 
:: .7..~11X:':if J,. •'\ ·,i 

i I 

I 
! 1 

I 

I 
I 
I; 
1 I 

i . 

.'j 

'·' 
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apr:rellant {Shd Fajat·ret) a-Q ..... tempor-ary duty, prior to his 

taV:n into ccn:=ddE>ration fur 

considering hie eli?.ib.iJHy for promotion and tvhen so taken it is 

<3pparo?.nt that· the apf-•?liant r:·=·~sessec. tho? requisite expede·nce as ~ 

Trains· CJ~;rk for his el.i9H:dJHy t.-::· pn··rr•.:.tion ae Guard Grade-C" ~ In 

"in the pn?.5E>nt ca:=e ,..,-e arl? ·::cn.:<:rr11=-d \vHh. tempc·rat~· app.:.i ntment 

and not a zt.:.p gar· at-r.sn;rement" Eln:J, th:=rE-fore, t.he judgment of the 

Ape:·: r:'·:•ut·t i.n the Dir•?•:-t0r Re.:ndt ·v. State c·f l'1aharastra, 1900 \.2) 
• . . I . 

,JT 26LI t·ms m'·t c.r:pJi.:-Elb1e and, c·n tl·h:: .:·thE>r hand, the case \,res 

direr:-tly •:'·:)Vt:-red by the rati•:. :i.n E.::~J.eshtvar Dass case \supra). A -1 

found to b:: .:.nl~· h..:.l(lj noJ the r-,:.,::t .:-m non-re...Jplar stc.,r,.-gap ba:::is, 

c-annc't ~ c~.v.:-r.:-•:3 by th·~ sai.:l jud'Jfl'l:·nt c·f · th~ Ap.;.x C0uct. Fourth_, 

r·.?.::pc·ndo::-nl: T•Jr::.-.• .:1 t-JBe .. :.nly a co-applicant l:n?fore the J.::...:Jhr.•ur Bench 
. . 

applicants ':i:n tho.se (1As havin) nc·t irnpJ .:;acleCI them, the re·sp,:.ndent 

•-: ·:rnly pro::.visieonally and that t·oo vide sn intel"im order 

r~S!=··=·n:1?nt No.4 cannot cJa im any advantage cut of 

the r:e5'eing. of tho: s;:dd euitabDity 1:o: .... st snd, therefcre1 pladng 

' .hiiD-senjor over applicants \vas totally illegal. 

6. Shri T.P.Sharma apr:..:-adng fot· thi,> off.idal resp.:.ndents and 

Shd P.V .Calla arr·earing for r~er::.:.ndent No.4 argued that the action 
. .n . " . ~- ... 

•.t 

---1 
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taken by the re~p.:deni: Dercnment in interpolatjng the nail'~? of 

resp0r1dt-nt No.4 at .Sl.Nc. 4:2}.l" ,:Jix.ve the applicant Shri Sanjeev 

Mishra Has rt-rfectly ll?gal and justification for such action has 

been given in detaH in Ann.J\J Hself. It was further argued thct 

rl2·apvnd.:-nt No.4 had \-lorked en the pc•st. of Trains Clerk. for mere 

than 5 yeZJrs and following the: judgment of the Apex Court j n the 
r;.-,J :"tl._r. ~\-.--...-::·,·-';r'h),j-11, lv\h ")--lL'-~'/1. ;(_'J.P--.. 

f'tt2• \·laS considerecv 
1
e:ligible and 

thereafter sinc-e h1? had apr2ared and paesed the suitabilHy te-st he 

Has con.·ectly assigned the seniority as given jn •:•rder dc;t.:-d 

t.J.s.;~ooo (Ann.A2). It \W3e also argued that the_ Apex Court v:kl4'-' i+-.,.. 

judgment dcd:E-d J .~.93 had set-aside the judgment/c·rder dated 

4.10.1991 of the ,J.:dhpur Bench of the Tdbunal and,- therefore, H 

cannot be said th~t respondent No.4 v.ras inel igibJe for appearing in 

the St)itabD ity test. Further, h1 terms of\ the judgment c·f Hon' b1e 

the Supreme Court in the case of Inderpal Yadav, eimpl y ber:-o3use 

n:sp.:·ndent No.4 did not approach the Apex Court, he cannot be 

denied the benefit that \·laS extended to Shri Rajawat being 

simHaily placed. Shri Calla also drew our at tent kn to the \-lords _ 

"temporary cluty" used by Hon' bl e the Supreme Court in [.:"3ra 5 of 

their jw:lgment and contended that by virtue of thj e, · respc:nde·nt' .. 
No.4 shc·uld b? ccnsidered eligjbJe as "YIDrk of 'Train~ Clerk ~.fcls 

t.al<en ff:-om him· and he \·.ras .also paid salary for the post of Trains 

Clerk • 

...... _- ~ ... 

7. We have carefully C·:·n::ider.::o l-11e rival contentions. At the 

request of the learned counsel for the applicants, we were aleo 

given by the Jearne.:'l .:-ounsel f·::·r th-e resrx.jents a c.:•r:rf c-f the reply 

fiJ>:-d by the official reepcndents jn OA .n='.522;'87 be·f.:.·re the 

Jodhpur Bench \vhich \·laS one of the two OAs in which the combined 

jud9Iilt-nt/order \·lae rendere·o ·o:.·n ..J .10.1991. On perusal of the said 
/ ~ --. --:-.::::_, 
rep1y/"· \·~ fjnd jn Para 6.::> therein i·hC'lt the DeJ=.artrnent hae- stated ·-· . '\' . . \\ 
that "l·•;ep:·ni:lent IJc, • .J. Shri A.K.Dhit \·J3S appcdnted as Trains Clerk 

··-... 

I 
l 
'· ~ 

\ 

' i. 
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' on r-=·;~ular l:.aeis oXJl~· H.t?.f. Et.8 •. S..J. Fdr:·r t•":'• this he \-.'aS nt:-ver 

pr.:m•:·te.:l as. Trains Clerl:1· ::.:-ale Ps. :::60-..JCu) (R) .Jn ar:l-IK .. : ba.=is. He 

t·iaE a Platf.:•llTI PN·ter (for .:;bort PP) in initially (sic initial) 

arr.sn.Jerrrr;.nt in ~~ .:m-:1 .si.:k ~,-.3·~ancy ~ per ctot i·:·n seni C·t·ty. No 
,, 

eor~:'lers \·l!?l"E' iSSUE·(! by.!:.!:~ O.?r•:JCtm-:-nt fot· ad-he:<:" Bf.:p:.intn·u:-nt~ In the 

h:? had b2-•?n given the c.ffio:·i::.ting aJlc.wan·:::es to ~he f":.st of ... Tra:ins - ., 

is also ·:'l:::·at· that he t·:as n•?ver r-·rorn:.ted as Tc;:Jins ClerJ~ even 0n 

ad-ho•:- tesi s. Fric·r t·:· that. \·.n<?tl1er v!C·d: was b=-ing taJ~12n frorn hhn 

for stc·p tJ·='P at-ranc~Ji~·ment in 1 ~ave·· and si d: vacancy or hE tva::: ... 
• II 

allc•t·l:?d tc· ~·l·:·rl: as Trains Cled: art:l 9iven offidatin.;r all.:•t·rcmce (e.= 

pe't'" r=·~·:t ~~.:;.:·t s ab:•vE·) .::ann.:.t bG- con;:o.i ,j~n:·d as an app:·intment.) whet her 
. . 

t0 1:6.e4. In thi=' case, as p.:::-r r>?Sf:·:.ndE~nf: Der,.;;~rtrnent j tself 1 he 
b~~"- l<i&'Lr 

Has never ::.prc..:•intt-d as 1Yains Cl.=:-rklt n•:•t e•Jen ·=•n ad··lioc basis. 'lhis 
1-

bej ng the case 1 by n0 strE-t.::h of jrn~gin.3tk.n, resp.:.ndE:-nt · ilo.--1 can 

bP- at the sarnl'? Shri LC.Faja\vat _,on wh0se caE;Oe the 

rl;2{:'n:•n:l'!'nt NG • .:J c•t 31 .Hc:.,.,J.:-!~. ah.:.v~ the applkants. Afl is dearly 

... I . . /J . 

-
!";~ 

.. ,:J\.... i 
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apr;:~;1J.ant, as t~rnp:.rary cluty, pr:io1~ t.:· his regularisatic-.n \·laE' 

/ 

•c•n 

r .c .FE•j&wC~t .:aee (supra) w,iJ 1 de-arly bdn9 out that Shri PEtja\·ret, 

the apr.~.:-llant th;;-r·.:in Has sr:•t:J.:dni:E·d .ss Tr.:dns Clet:l: •:·n ternr•)rary 
) -- -~---

l::;z.is C'])I-,J··l i .::,,!! ) '-'-L-- _.__I in 

Q") 
•_l..-. 

jud·:;J-m:nt th.st th·21· a1·o; .:-.:.ncern~cl \vi th t-::,i1pol·ary a~_:.p:d ntrnent. and n.:.t 
i 

a st..:{, .;J2•p &tT.?.n;:;err":-nt cltKl thH·eaft~r h·~·J Cl th3t t:.ed.: . .:J SF·E-nt by thi? 

to vJOl~l: as Tcain:= CJerJ: un:Ier stop gap acrang•;:ment in leave and 

c.pp.:.inlmE·nt cle-h·:·re the rules is nc.t n?·~ft,Jar appointmtnt ano the 

il 



... 

(, 

-

\ 

cap3.-::i ty ,.Jhj ch •:-an be best de.s.::-ri b~·:l ;:d: stop gap atTangerroE-n~. In 
I 

K.r;.RajaH3t (.::upra):-

"2. The app:-llant is '=' Trains Cler}: and a ;::oan;:Jjclate for 

' 
pr.:.rn.:•t i·:.r• .::.s 1-:;,::,.:,cls .:;uan:l Gr.:,.J:;... c. •Jne of the c.:mdH i .:.ns for 

Clerk. The ::•ppli·::ant V3e. app.::dntecl as Trains CJerk on 

1982 •••••••• 

XXX XXX 

a.:·c.:.,tmt fr:.r •::al.::uJaUng tht'? :fi;i(~ y~are' eligibHity period. 

R~:>l j ~n.~e h::•.-= J:,.;.r;n pl.~·=·~:l . ·=·n th·~· .:k"~servations in r-.aragraph 

264. 

5. We have e:·:::~m:i ned the abc.v.=· •:'it~d judgmE-nt ·,·Jith the 

the present case \·11':' are co:.nc~rnF.:d Hith t<?J1iP.:•rary appvintment 
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r-..ed•>J sr.::-nt on Sl.K'h appo:·intment dE·-hcrs the rules cannot count for 

incluEdon in the qualifying servicE>. In view of the eettled 

posit ion of law in this regard, \·Je have no hesHation in holding 

that .:.n;3e:-r elated 4.5.2Ci(h) (Ann.A2), interp:•li3ting the n~me of 
·~ 

r.esp•:·ndent rs.:. • ..J ot Sl.No.4ZA above thE' ar:.plicant in OA uc .• .:29-V.:::·ooo, 

;:t·-· otl·--·- 1 ">nnlicants, is not sustainable in law. As 

discussed in detail, the 7feae&fl§ (.lh1E='f' in th~ r~J.'lr dated 5. 7 .20CJO 

(Ann.Al) to the ,:Jppij,::ante are al:::.o not sustainable in law. 

applicant 3nd th.? •:-ass JaH cited by him_,ae we have already found 

Ann .Al and P.nn.A;2 ae nc•t sustainable j n law. 

above Shd Sanjeev Miehra appJ icant in OA U.:..:?9-J;'2000 ana 

applicants in the .::tht:l- thn:-e OAs her:? is •:pJaehed ano Sl2t-aside. 

Conet=-quently,1ett.:-r .:latoo 5.7.:2000 (.Ann.Al) is als,::. quaehEd and 

set. -a e:i cJe • 

'Ihere \-1i 11 be nc· .:jrder as to costs . 

...__,'-.I r 'v-'\.1 •• 

-~~ 
(N.P.NAWANI) 

Adm. Member 

--------
----~----------· -------

Judl.Member 


