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Sanjeev Mishwa e/c EShri V.P.Mishre, Sr. Goode Guard, v/o 16 Model

Town, Civil Lineg, Kota Junction.

/ .
.. Applicant
] ' Versus
1. Union f India throngh the Sensisl Manaael, Wﬂetatn Failway,
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these OAg,

. ——— e~ ——— —— o~

OAs by th1~ Sommon uLJer.

2.

It will be in crder to givs

brjefly the rackground of these

rcases. OAs Moz, 51297 and 522737 filed kefcre the Jocdhpur Bench of

this I?Jhnnwl were ﬂlsr

copy of which has

additional affidavits

been annexed

leed on 9 1.

sed of by 3

by

~oImen rrder

the app&jcants

dated 4.10.91,

with the

2001, ﬁn gulng through the said

order/judgment, vit~ appears thet there  were four appl:cants
including Shri- K.C.Raiaﬁat in 0a NQ.Elu,B? v:Shri Ajay Kumar,
respon ndent Nn 4'in all the prnsenL OAs befure vs, wae the ap¢ﬂ1cant
/,in A Nz 522797 Leture thn JLﬂhpUt Penrh. It alcn appea1° frum the
',said ﬁudqment/crder that,~1n OA Nn.SlH(87,A aprdlcanL= uhl]

L4

/

.-.Pajawat and twn urhers were appointed as Tranre Clerk on ad—hoc

bagig in June, 1979

on ad-hoc tasis cn

P

provi=ihnal panel for

test vide: nrdnr dated,uu.l 1582 Shri Ajay,kumar, appllcant in OA~ .

20,3 < .lJuu.

y/ l

and appl: cant , ~Jta Ram/Sharma was

Their namesq

'

the Trains Clerk.on the kasis

were

=0 app01nted
Jncluded in the

of suitability

(reqp~ndent Nu.d‘ln OBS Lexure us) had wnrkpd é Trains

were e =ued for h1° ad-hoc

20.7.56 wes

years of service in

motion, to the_.post of -Guard

. No. 522/8 7
5§%§?i§; FlerP' w‘e'f. 1.1. lth) kuL nn orders
/,/' ‘.;.\rl" N \\
(}l : prﬁmhtnon and he wa< appo:nfed o zegular baclq ‘a8 Trains Clerk
Q. -
ol R
i.f W Wee f; 19. u.l984 °uhLeauent1 not:tacatlon dated
C L) _
{ < -
“ -~ .
?;\\ 1qsued-1nv1t1nq arrﬂ:cat:nn from ths cmployeeq who were cuh stantive
R '
\;{?¢g“*'* older of the -ategories and had completed. 5
gy o '
these categories on 1.8.34° for pro
Grade-C. reserved for

~ Trains' Clerk.

{

Allfthe'fouf'applicants had

c

-

applied for the pcetlana names of four spplicante in OA No. 518,87

I

A

were initially included in the eligibility list but subkseguently a

revised list for elig

_ dnclude the nomes of

cfficiating service rehdered'prior

ible.

these four

applicants cn the a

condidates was circulated which did not

-ound  that

o the Jdate of regularisation is

uUdTnyJna sarvice of 5 years. The name of Ajay

P
net counted Mor
/;“/':‘:.’ - ' i il
;3},‘?( \'\»4 1
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4
4Kunnarl, applicant in ©A l,lc.‘.'SZ'Z’tﬂ was not included in any of the
two eligibility lists. Ail theze nnpln}e 2 -,pprcuacl'ned the J-:dhpur
Ben-:;h ‘:-f" thia 'I‘r:ibunai f-;r declaring them eligible for appearing in

'

the suitat-ility"i:est for Cuard Gradz-C. They were allowzd Lo appear

m

-in the test on provisicnal kasi . videz interim crder of the Jodhpur

‘Beiwh date--:'lllo.ll 7 :zn’l wee turther directed that the result

will ke }'c-:t in the se alc-T cevel vide order dated  1.0.82 in QA

No.518 /"7 B.ft T TonSd dcrmg the controversy at length, fhe Jedhpuor

Pench of this 'Iribuna‘]. socepted ths -f':.ntenti-:an of the respondent

~

Depavtment gpsp ad-hoc appointments a3 Traine Clerk hes bz2en mede

“without  regerd to the senicrity  in the Ieeder post without

following the peosedure in the rulses, which required qualifying in

—

the o’JJtdl’vl]lly test and gince the spplicentd had not ~ompleted &

_,\\ . . .,
A’f ""].“'\nf gervice as Trains Clerk zfter their regulsr sppodniiment
\bjg\y . C , .
(=zmphag LL:\ suppplisd) on the prescviksd date, they were ocorrectly
d .

_hul1 u_u,i‘ ,Jn_ll*;lulr r-'vr arrr.;.wm in tha sm Lal ‘111ty teet. O of

Fditents in CA No.S13/27, F .1.3,,F:aja\~zat arproached the Apsx
., L '3 N e . - g L, .'-
ki .,fr' Civil Appsal Moo 433 of 1993, erising out of SLE (C) Mo

179702 of 1991 -hallenging the €333 judgment forder of the Jodhpur

l_l

S . ' =f thc Apes
Berwch of ithis Tribumsl. A ocopy of the juc'lgmcnt Jis rL.I

Coart
EJ at
Bom.PA/l. Han'ble the Supreme Coove, relying on the judgment in
- Beleshwar Dssz v. State of Ij.P._, 1930 (4) lS«:C 22¢ held "that the
E:T:»r"i’«:-j spent by the apr#lla i as  tsnporary duty, pricr to his
regm].arj.sati-:}n VAE 're:.n,zjred- to be ibsken into &.:‘::nsideration for
congidering his eljgi}:.i]vity for promoticn" and set-aside  the
i?npugned ' juc'i‘;;m.r—:'ni: and allewed the applicetion of the appellant

filed befcre the Tribunal.

3. . We have hesrd at. lenyth Shri V.F.Mishra, counsel for the
app]jcants'," Ehri 'T. F.Zharma, '-:v:~unse] for official respsndents end
Shri P.V.C;]:la,' counsel for vespondeni Ho.d 'J'n all the cases and
have also perused the material on record. /

I
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4, After csrefully considering the vival cententicne, we feel

that the issue to ke decided upan in these’ OAs ig esgentially

vhether rec-tr:c-ndenf He.d can be given the }::enefit‘ of thé "ludoment '

dated 1.0.93 = tl.o Hon 'l--1r= thp I.Upren'u’- Ccm‘t (qupra) ::nd hle name

—

an ke Jni'erp -]ated Jn the senicrity list dated 4.-~.J)HH of the

Goeds Guaro‘ at &) .IJ'. 2B Luntwoen Shri M. mgam anﬁ Sanjeev Mishra
and thus rna}]ng th =en1u1 ,Lo .’:‘-hri Sanjzev Mlshra., appllcant in OA

Mo - .."J‘-l"UUU as alcn tn the a;.r-llwantn in the ot'her’ three OAs

before us. AR

5. The learned c-:uhsél ”'f«:-r fhe a'plz-li-':ants' has‘assailed the order

dated -1.5.2("'"’) (Ann A_) 1nt¢=Lpulat1ng !.lrD name of Lecp'vndenl_ Nm.—l

vébwvé Shri anjeev t41=lne arﬂ lC[‘]" zenk tn the apphr*anrﬂ vmdr—‘

o

mdet ﬁatpd '.z()uu rnje-"tmg then" ke ct:onq\to grant c¢f such

nty tu resp: 'ndent Nn.4 essontlally on thp gxound&ae dlsr'u sed

he-rQinafterv._'F sk, _the 7 1dgrnent of Hon' llle the ,uupreme (‘c-urt dated

1.2.1993 'is 'not & - judawent -in rem kot it Js ,'n. percnna and is
. . - P . 3 /.

applicsble t‘bf‘h]y chri I’I.C.Rajawat, he appellant Lefrre the Apex.

Ceourt. It ﬂ.-,e: not Lecr.me .:r ljcable in l‘(—}'?pe':t Qf c-thmf app].i«rants _

in ths JlT![.'l.’lgn'-ﬂ judmnent of the Jodhpur Bench ‘dated 4,10.1991,

intluding resp':-nd'a»nt Nc.4, ag ._he" wers not appe]lant=' tefcre the

Aper Court and az a tccnﬂlng \.'f l:h.~ Juc LJ-uenf will reveal that the’

caze of only Shri P.ajawat was distuzaed l.y the Agex Court and
relief wes given gpecificelly to cnly Shri Rajekwet. In any cese,
under Fule 2 c-rder@l of the CRC, a1y re-l;'ef in. an appeal is anly
in favo‘_‘lr o :Itl*ie_p_arty in_ apﬁpéal ‘,a‘nd not cthers. Second, in respect

of re:«:r;n:-n-ﬂent Mo.d, the Judgment of ihs Jv:d'hi:yur Bench had become

/

final znd it does not lie in the province of the official
respondznts to unds the law laid dovin by the gaid judjyment and
consider - non-regular service put  in by respondent No.od for

"-'Lility te a_ppear in the suitakility test for ;,rnrru tionel peoet

" ._"};:'-‘.,. 'I'mrd, the Apm Court in the said Jjudgment dated

that "the pericd speni:' )

g

M
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appzllant  (Shri * Rajaswal) as  temporary  Jduty, pricr to  his
regularjsation wves reqguired o ke talan into considerstion for

conzidzring l:l., el i lll-.l].'lt" Ior promotion and when- 80 taken it is
arcerant that the s prrdllant 38 eszes the 1 Juigite experience acs a
- T Trzinz Qlerk for his eligikility to promotion as Guard Grede—C". In
the FEmz Judgment , the I]un'l,] 2 Suprems Jourk 'had ,als:j ,::,l:"served that
"in ths present _-:‘ase wa are‘ conserned with tempc-rafy app-ointment
and not 2 stop ga.[: arrangement”" and, Lherefore, t;he judgtrént of the
Apex Court j.i;l the Director Feornit v. State of Mahardstra, 1990 (Z2)
JT 264 wasz not -:pp]]-a}"]:a and, «n the other hand, the caze was
Airectly c-;ver&ﬂ !_:r_.r the rati-:' in Baleshwar lLass -:Lasc— (supra). A
rezding of the entive judgment of the Apaex conrt wauld, tl‘;el-gf':»re,
ravaal that thé rage of r»es'p-:vru']eht iWned, whe was’\.not appointed even
on ad-hoo '-:A.Ar4 I:e'mpn::rary beeis £y the post of Tréins Slerk ared was
found to he only h:‘lﬁjng the posb on non-ragulsr stop-gsp kbasis,
cannot ke dovered by th';,; caid Judsment of the Apex Court. Pouarth,
respondent Mo.d was, only a co-applicent befcre the J-:n_:'ihpur Bench
- Cand c::'annc’t- e conzidered bo ke sinilarly placed as Shrj Fajawat who
hed filed SLF kefore the Apex Court. Fifth, the applicents §~Jere a
necesgay ‘and affected ﬁerty before the ;J':a:?i’npur Eenclh and - the
spplicants in those O3s hav'ivn.g not impl 22ded. them, the Lecpnndent
Mo.d  cannzt get sny beaefit which iz adverse to the service
m‘t‘étés g of the ap[:"lic'ants.v Sixth, v respondent lood was allowed to
appear in the suﬁabiiity tests for the ;;-rfr.n'u-:-ti-:»nal pogk of Guard

Gradz-C only provieicnally amd thst too vide an interim order

iseued by the Jodhpor Bench but with the Jismissal of Lhe oA 'by'the‘

_\}Q.chhpur Pench, res pondent Mo.d cannok claim anf,' advantage cut of

pzsging of the ezid guitability test anc‘i, 'l:herefc-re, placing
ninr over .ap[f-li-:ants was totally i1llegsl.

Zhn T.F.Zharme appearing for the -:‘ft

/ ~ial respondents and

P.V.lalla arpearing for vesp: -m:m No.d arqued that the acticn

" )

o - mm—— T
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_ taken by the -respCuent Depariment in interpolating the name of
respordent .No~4 at Sl.Ne. 420 akove tﬁe applicant Shri Sanjeev
Mishra was perfeét]yvlegal arid Jjustification for such action has
been giyen in detafl in Ann.Al jtself..It wag further argued that
respgndent No.d had worked oin the.prf of Trains Clerk. for mcre
éhan 5 years énd following the judgment of the Apex Court in the
| | o : e Wha s A fdiee 4 GELGINR
0., caae of  Ful.Fajswat  (supre) he  wes considere%Z,eligible and
thersafter since he had éppeared and pasééd the suitability test he
wag corrvectly assigned the seniority ae given in order dsted

4.5.2000 (Ann.A2). It was also aromed that the Apex Court vide its

Judgmant da;ed 1.2.93 hed set-aside the Jjudgment /crder dJdated
4.10.1991 of the'Jodhpur Benchﬂof the Tribunal and, therefore, it
— cannot be said.that respondent No.4 was ineligible for sppeatring in
the sujtabjlity.test. Fﬁrther, in termé of\the judgment of Hon'ble
the Supremé Court in the case of Inderpal Yadav, simply becsuse
respgndent Nz.d did not approach the Apéx Court, he cannct be
deniéd the benefit that wes extended to Shri Rajawat being
similerly placed. Shri Calle also drew our attenticn to the words ;
"temporary Suty" used by Hon'kle the Supreme Court in para 5 of
their judgﬁént_and contended thet Ly virtwe of this, réspcnaent;
Ne.4 shoﬁid be écnsidéred cligihble 53 ..3rk of Trajns Clefk was
_ takén fr&m him and h2 was alsc paid salary fof the post of ﬁrains

Clerk.

ER

7. ‘We have car=fully ronsidered the rj§a] contentions. At the
request of the 1eafned ¢obnsel for the applicants, we were also
givén by the learned ?éunsel for ths raspodente a copy of the reply
Filed by the official respondents  in OA',NO,SZ?/S? befere thé
Jodhpur Bench which wss one of the twe OAs in which the combined
judgment /order wes rendered on 4.10.1991. On perusal of Ehe said
- '?éply, we find in ?ara 6.2 therein that the Department has stated

Sz 9@E§tm?&$6t0ndent No.d4 Shri AK.Dixit wes appointed as Trains Clerk

v
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e

on requlsr heszis only w.z.f. 19.8.84, Frior to this he was never
promoted as Trains Clerdl, scals Rs. 240-400 (R) on ad~hoc besis. He
was a Platform Porter (for short PP) in initisally (sic jnitial)

stage and was sppointed on £.11.39 an compassionate gxuundh. He

workad as T acale Rs. 260-400 (R)'w,e.f. 1.1.20 for short gap

arrangement in leave and sick vacancy as per gfation szeniorty. No

»
orders were issne by the Depavtient for ad-hoc appointment. In ths

reply hefore us also, the <fficial respondents have staied thst
re spundenf Mo.d wes "initially appojnted in Group-D service as 8 PP
. . ‘ M

on Ath Nevember, 72 but he was 2llowed to work as Trains Clerk and

he had bzen given the officiating allowsnces to the post of Trains
Clerk from the pericd frow 1.10.36 t§ 31.5.83 vide order dated
ET/61/5'd ted 10,9.864 and subsequently\ﬁe'was reéularised on thes
same post of Trains Clerk pay scale Ps. 250—400 w.e.f. 1.6.84".1t
s, therefore, absclutely cleavr that réspcnﬂent Ho.d was appcinted
on regulér bazis on the post of Tialﬁsxuler} only w.e.f. 1.6.84. 1t
is alsn vlear Lhmf “he.wms never rrﬁmoted as Trains Clerk even on
ad-hoc basis. Prior te that;whether work.wes I=ing taken from him
for ,stép 9P arranéement in leave and sick vacancy cr he was
allow9d te work as Trains Clerk and glven off1c1at1ng allcwance (as
ppr evtracts abkave) cannot b2 con dered 8s an aan¢ntm¢nt vhether
on temp@ray cr ad;hoc bagis on the pést of Trains Clerk. When ther *
vas no'appoinfment at all,.th@ qu93tjén whether it was de-hors the
‘rules ~r on.ad-hcs kaszis as per the rules, does not arise. If he

had been afrnantwﬂ on ad-hoc besis de-hore the ruleg, even then he

3
=
—
(o %}
3
[}
-
2
<
it}
"T'
o

=en glvpn the beterfit of such ad-hoo service prior

Rt 1.6.84. In this wase, 3= psr respondent Department itself, he
’ . » 6@/} gee {48 4
WIS Nsvar aruuanted s Traing ¢ lor?/ ‘not even on ad-hoc basgis. Thi

(/]

being the case, by no stretch of imagination, respondsnt No.d can.
- be at the same pecéstal as Shri K.C;Rajawat;on whose case the
respondents =re depending to justjfy interpolation'bL the name of
. _ respordent 1.4 st Sl.Nc;42A above the applicants. Az iz clesrly
- ) : ! /.
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korne out from bhe judgment of Hon'ble the Sopreme court, Shri

- Pajawast was at a different pedactal as compared to respondent HNo.d

who, 3s we have discusged earlizy, wee allowed to work in a

\

i)

capacity which can be best d

/

scrikad st etop gap arrangement. In

0

this wonnection, it will ke weorthwhile to extract some povbicons of

the judqmént of Hon'kle the Supreme lccurtA inr the case of
F.C.Rajawst (supra):- |
v2. The appellant is a Traine <lerk and s <andidate for
promotion as Gécds Susrd Grade c. ne of the conditions for

eligibility for promotion iz five years gervice as Trains

Clerk. The »apﬁlicant w3z appointed as Trains. Clerk on

temperary besis in June, 1379 znd was,regﬁlarised inlJanuary,

1982 0uaunns , \

XXX _ XXX

4. The learn=ad counsel for ihe responﬁents haz defendsd

the present appeal on thg ground that the pericd of temporsry

service if the appéilant canno: be allowed to be teken in

accolnt  for calcu]atjhg the fivs years' eligjbjlity pericd.

Relignze has heen rlaced  on thz obeervations in paragraph

47(2) in Direct Recrnit ».Statz of Msharastra: 1990 (2) JT

264. . | |

5.  We have examined the above cited 5udgment 'with the
- asgistance of the learnsd counsel aﬂﬁ ave of the opinion that

the ctéervations referred to shove do not help him. In that
Gése, the olkservations relied vpon were with reference to
stop—gap arrangement of an employss fer a short pericd and in
the present ocasge Q? afe concernzd with temporary app-ointment
and nat a stop-gap arrangsment. Wé are further of the view
that the case hefore us- is dirvectly ccovered by the ratio in

Baleshwstr Dess v. State of U.P.: 1980 (4) 320 IZ2¢. Thus, the

‘NP el NN
bﬁﬁél is hot"Ns
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cllpzllc.nt, 33 L"m;.u rary duty, prior to his reqularisation was
recuived to ke taken into congidevetion for ccnsidering his
eligikidity fovr promotion and when so kaken, it is apparent
_ that the sppellant poszessed the requicite experience ag a
i‘rains- Cl-er}t for s 2ligibility teo promoticon as Gocds Guard

lCl n

.

A “'»W[J»-tw reading of the Judgment of the Apex Court in
t :

l-x;s

L2Radawst czae (Eupra) will clesrly biing eut thak Shri Pajewst,

t

the appellant th«:—rein) vas appointed =2 Trains "lml' On EENpSTaTY

baziz  (znpheziz supplied) in June, 79 and was rvegulariged in

January, &2. The BApex Court slase apecifically mentioned in the

Judgment that they s

[

concerned with temeoiary a[,p".mtm»-nt 2nd not

& stop g5p arrzngement and theresfher hzld thst jel“i‘fﬂﬂ sgent Ly the

appellant 23 temporary duty  (on th: kasis ‘of a  tempovary

appointment ) pricr bo hiz regulsrisstion was recuire .‘l‘fcv ke taken

. . £ - s . .
inte conziderabion foo considering hig 21i -jlbll:i" for promotion

(emphasis addzd). Fespondent 1o.d in tha present case was allowed
to work as Tra2ins Clerk under stop gap stvangement in leave and
gick wacancies and given officiating zllowance to the post of
Trains Clerk and was thue never appointed sven'on ad-hcs hasis,
what to-talk of on temporary bkasizs. In s considered view,
;9§t 1.d dis therefore, nok & similarly placed persons as
“2‘;

Shri ¥, % javiat ch can get neither the Lenefit of the Judgment nf

ﬁ\ "Ele ,r‘

Supreme Ccurt in Inderpal ¥Yadev or in the case of

K.C.Ra T |

(.C.Raja
TNy

T Tt iz well eetiled law that ths pericd spent on ad-hoc

spprintment mede  after following the prescribed procedure apd

[y

satisfying the eligiklity corditions csn ecounf  for qualifyihg

' . . . . .
servioce, 1f it iz followad by regular sppodntment. Conversely,: any

apprintmeni de-hors the rules is not regular appointment and the

[ N

-r

™




¢D

: 11 ¢
pericd spent on such app-sintment de-incrs the rules Cannck ccunt for
inclnzion  in the cpalifying servics, In view of the settled

pogition of law in this regsrd, we heve no heqltaflmn in hulﬁlng

—

thet ovder daked 4.5.2000 (Ann.Al), Jnterpalatlng the neme of

Ul

“asrnnﬁenL .4 st 51.No.42A above the 5ppljcant in DA B, 25 2000,

Sanjesv Mishrz and ufhwr agpll-dn g, is not sustainable in law. Az
dizongssd in detail, the reasons given in the reply dsted 5.7.2000

(Arn.Al) to the zpplicants ave also not sustainable in law.

Q. In view of slkove discussions and the findings as recorded in

ithz preceding persgraph, we Jdo nob find any necessity to dismuss in

iax

Astsil wverious grounds raiged by the learned counsel for  the
applicant and the case law cited by hiw,as we have already found

Arin. Al and Anin. 58 not sustsinsble in law.

v

10, The ©OAz are, therefore, allowsd 2nd order dated 4.5.2000

1]

(BANJA2) interxulaflng the name of r&spondeht .4 at E1.1c.12A

albove  Shri ?anjeev Micshra applicant in OA ' o 29d/2000  2nd
applicants in the cther three ORs hers iz quashed ard set-azide

Consequently, letter dated G./.;'UUU (Ann.Al)' ie alen qusched and

set-aside.

Thnle will b2 no nrﬂet as

e to cosls.

PN ‘l""\] .~ ~ ‘\«)vr\d {‘:),tﬂ'l '\
(1. F.UAWANT) S (5.F..AGAFPWAL)
Adm. Member ' . © Judl .Member

———.




