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1. Unicn of India through the Gensral Manager, Western Railwey,

- Chﬁrrhgate, Mumbai.
2. | Dlvn—Jun,l Fa =Y Manager (), Wscternléaiiﬁay-Kota.
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Praveen Fumar Saraswat .s/o L2 Savaswat, " Goard under Station

//'

Mdnbgux, We:teln Fallway, IuLu Jn. /o 24 Jana]pu1, P ar St. Paunl's
S‘m »l, Mala Ruad, Keta Jn. : f 
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e DJVleunal Fa 11% 2y Mdna901 (E), Western Railwey Fota.

‘3. &ar. DJv1c1una1 Fmeratlng Man-gcl (E), Esta Divisicn, Western

‘Rallway, Knra.

4, Shri Auay.Kumax Dix 1t, Goods Suard under Station Manager,

Western Rallway, Fnta Jn. v
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2. HJVJclmnal Ra:%way Manager (E), We~teln Rallway, kota. -
’u-«,, ... _—— i, b rh - ) .
3. Sr. D1v1~1unal ﬁrerat:nq Mansg=r (E), Westarn Ralley, Eota.
’ r \‘ [
4, Shri Aja;*'?unar Dixit, «J..?s suard under Staticn M2nager,
.0 St ‘ ~p s Ve : .
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.. Respondents
Mr. V.P.Mishra, wounsel for the applicants

-
~.

Mr. T.P.Zharma, éounsel for respondents Hos. ltc 3

>

Mr. P.V.Calla, zounsel fgr reupun =Nt Nu 4.
CORAM:
—a :
Hon'ble Mr.3.I.Agarwel, Judicial Member

Bon'ble Mr. N.P.tawani, Administrative Member

'Ordqg

Per Hon'ble Mr.N.P.Nawani, Administrative Member
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'these OAs, .- 1t ]S prnposed fo disposed | of all ‘the abnve u@nt1oﬂ¢d

OAs by thie common order. . o ',7h3f SR

2. It will be'ih:order to give briefiy the background «f these

/.

coses. UAS N&s. 18 8 N nd 5&2/87 filed before the Jodhpur Benuh of

this Trnhunal wer o p-aed of by a commen order dated 4.10.9
. ) -l, :

‘copy of. thCh ha'=.t been anneAed by .. the app&:cantq_ with. the

ey

add:tlunal atfzdamtq leed on 9.1.2001, On 901ng through the sazid

oy

mtdnr,judgment, 1tﬁ~appears ~ that there}:yerev_four. appdzcants;
. 1ncludlng Shr K.C. Rajawat in OA NQ;518/87‘:/Shr; Ajay Fumer,
: Levpundent Nu 4 1n all the present OAs before us, was the app11Canr
'Jn OA Nao. J:,u bernre the Jodhpur Fengh It alqo appnarq from the

said 1uﬂgm9nt,order that in 0A Nb.518{87p_ appllrantc ohgmm

K.C.Rajawat and th uth r3 were appointed as,Traines Clerk on ad-hac

I/' :
besis in June, 1970 and appl:cant, Sita Ram/ Sharma wWas £0 arpoinfad

_on Jﬂ-hur ter1r on LO.r.lyaa Their namés were 1nc1uded in the

provieicnal panel for Lhe Trains Clerk on the ta sie of =u1tab111tv

test vide ordertdated 23.1.1982. Qhrl Ajay Kumar, appllﬂent in OA-

0

No.522/47 (respondent No.4 in OBs before us) had worked as Trains
Clerk w;e;f. 1.1.1%80 hut no orders werernissued for his ad-hoc

prawot on anJ he wvag ar; -inted on regular besis as Trains Clerl

Cw.z.f. 19.8.1984. uubsenuontly, nut:rnratlon dated 29.7.36 was

Tissued invitinq appJJCctxon-rrom the employees who were substantive

holders of the Latpgorzﬁa and ‘had completed. 5 ypars of servica in

. these catégorjes cn 1.8.86 for promotion. to the posf of Guard

Grade-C reserved for TrajnS‘ Clerk. All  the four‘ applicanta had

up{ﬂlcd for Lhe pnﬂt and. rames of four applicants in OA No. 518,87
¢ A

wersa antlally included in the eligibility list but subsequnntly

reviged list t r ellqlble canﬂndate% vag c1rculated whlch dld not

——

include the names of theser four appllcants on the ground that
cfficiating service rendered prior to the date of regularisation is

not countédrfor qualjfying-service of 5 years.'lhe'name of Ajay
. Lo . o . - 1 A P )
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Kutat applicant in OA llo. 5I2/37 wes not in=luded in any of the
two eligikility 11'to.' 811 thezz zmployzes apprcyached tha Jodhpor
Bench of this TL‘1t-unal fc.r Faclaring them eligible for appzacing in
“the vsuitabjljty test .f-:.r Gﬁard Grade-C .‘ Th_éy ware allowed Lo appear
‘in the test on p":-visic;rjal‘ l:aéis vidz interim crder of the Jodhpur
2znch ds f:i 10.11.87 and it wea fl_]',-'."tl'nil“ di_.re-:ted that the result
will Iz ]f:[..t in the s=es3led ';“-:»vet: vids order deted 1.2.82 in OA
No.518/27. After considering the controversy at length, rhr Jadhpor

Rench of this Trilmml aceptesd the ‘-_“‘:»ntenticvn of the respondsnt
'.Departmex‘n"i: fhat ad-hac 5[::};n:..intment5 23 Trains Clerk ha2s b2en mede
without re-géri ta the seni-:-ri‘cy in  the ‘fe‘eder poet withont
f‘:-] J,‘.:,vzin;_Z; the procedure in the vulzs, vhich requirsd gualifying in

the suitsbility kest and since the applicantd had not completed &

years of .service &3 Trsins Clevk aflbsr theirv‘re.gular sppointment

(srophasis supplisd) é»n the prescribzd date, l;he'); were correctly

‘held to be ineligible for ‘3[2‘113":"81‘if'b3 i the .s' 111t" test. One of
\ v .

the applican in A 1,513,987, I:«’..C.R.ajgw&t appr- -:u‘hr-ﬁ the Apex

Cowt. in Zivil App=al Iz, 4:3 of 1993, arising cut.of SLF () Mo.
179708 of 19".-"’1 ~hallem:;lnj the s2id judgment /cr-des -‘:»f the Jodhpur
Bench  of this. Trik a.mol L copy of the juc.gn@:;f ’tJ] f I; ”Z?e,%'““g
' Annl P11, " H-ﬁn'ble the Supl"eme Court, re]ying on the judgment in
- Bzleshwar Less v. Zhste &f'L‘I.P._, 1920 (4) B2 2 226 held “thak the
E:—fiv:sﬂ spznt by the appellant ez temporacy duty, pricr to his
regularis;tion was .r*e.;rmred te ke taken into é(:vn gideraticn for
conzidering his eligibility . for promction" and set-aside the
impugned  judgment and allowed the -q’:pll- ztion of the appellant
filed bzfore the fh‘ibunal.

2. . We have hes?;d at . length 3hri V.P.Mighra, coungzel for the
applicants, Zhri T.P.Sharms, l:cn.mseﬁl for cfficial 1jesp.f:undehts znd
Shri P.V.Callz, eounsel for respordent Ho.d ljn all the casees and

have alads perused thz meterisl wn vecord. ,’

P

Y

J




"thet the issuz to ke decidsd upon in ithese CAs e

e
-
cose

4. After corefully considering the vival ccntenticns, we feel

=1

g

eazentially
vhether respondent lio.d can be given the benefit of the judament
dated 1.2.92 cf the ch'ble the Supreme Courﬁ (zupra) and hﬁs name
cann b jntefpolat&i in thz senioricy list dated J.5.2000 of the
Goode Guzrd at &1 M0.dA2A Lebwzen Shri i'-1.)’...1~1jgam\an-i Saniesv Mishra
and thus ﬁeking.hjm genicr to Shri Zanjesv Mishra, spplicsnt in OA

P
¥

oe 294/2000 as ales ko the spplicenis in the other three OAs

before us.

5. The lzzined counsel for the applicants has assziled the ovder

Azited 4.5.2000 (Arm.AZ) interpolating the nsme of resp;nd@nt 1.4

D)
)]

akove

—

hii Sanjesv Mishre and reply sznt to the applicants vide

dated 5.7.2000 tejecting'their ﬂh1#“t]un; to grant of such

‘_J

crder
seniority'to respohdent Ns.1 essentially on the gznund' as Jdiscuased
heveinafter. Firat, the judgmént of Hon'ble Lhe Supreme Courf dated
1.2.1993 is-not 2 judgment:jn‘rem ut it is iwm, persong and is
ap@]icable t only Shri K.C.Pajawat, thz appellant kefcre the Arew
Comrt. It dies not become applidakle in respect ~f other app]icants,
in the jmpugned‘ judamznt <f the Jodhpur Pench Adated 4,.10.1921,

including respondent No.od, as they were nob appellantu Lefcre the

Apex Court arsd as & Haﬂlng of Lhr jnlgmwnt will revesl that the

cage of only Shri Rajawat wog discuszed by the Apex Court and
relisf wes given specifically to conly Shri Rajeewat. In any case,

‘under Fules 2 crder 41 of the CFC, sny velief in an app2al iz only

in faveur of thelgarty in ap{eél and not cthers. Second, in respect
a¥ Les sndant Moot fhe judgment of ths J;dhpur Bencﬁ had Lerome
final erd it 'coeg not liel in the province of the cfficial
resyondents ro omde the law laid down by the said judgwent and
consider - non fvular gervice bt in by respondent Nood for
eligibility to appear in the suitasbility test for promotionzl poet

cf Guard Grade-C, Thjrd, th@ Apsx Coure in the said Jjudgment dabed

1.2.92  had sp@cifically obaerved that "'he pericd  apent Ly

. . P N L e et e v 2




16 :
appellant  (Shri  Fajawat) as  baep prary  duty,  prior to  his
reqilarisation vma recuired to ke tzlan into ccnzider ation for

gidering his 2liqibili Ly for promotion snd when so taken it is

-')

aprarant that the apr=llant p-:-ssésse.- the requisite experience as a
Trains Clerk fér hie e-ii«gjt'i]jtyr ba promot ion as Suard Grade-C". In
the zamz Judgment, the Hon'ble Suprems Joart had .élsc’r ,c»l:éerved that
"in the pf:s:sent TS we aré conceined with i_empura:y 3ppintment
and nvﬁt 3 stop‘_a'p 4arra'ngemeht "and, therefore, the judgment of the

)

[N

Ape Cork in the DlreQ Ezr Pecrnit v, Stste of Mahsrastra, 1990 (

JT 264 was. net app]ical.‘-].e and, cn the other hc’nd, the case wzs=

directly m*\vnrmﬂ Pr’ thc rai iv in Bsleshwar Lase caze (supra). &

reading of thn entire udament of the Apex 2ourt would, therefore, -

revesl thab the Tage of r#eyundcnt Bood, whe wast not appointed even

on

o]

ad-hon \:'1' temp:sraq' kasiz to the Fost of Trains Clerk and was
found to ke only heddi n3y the post on non-regular stop—gap kasie,

canmot be covered by the £5id judgwent of ‘the Apex Ccurt. Fourth,

.

.=g:-:.ndf:—nt B, 4 was oply A co-applicent }~ re the erhpuz' Eench
and cannak be -:‘cnbl\:'lrrcd to be eimilarly p]ac 21 as Shri Rajawat who

had filed SLP l,ef- re the Apex Jourt. Fifth, the a;:~plicants were a
nz-easery ‘a'nd affected r«a 'ty befors the Jedhpur Eench ard - the
applicante Jn thise Odg having noi impd zaded. them, the reswondent

<
NMo.4 carnst  get any  kznefit viich iz adverse to the service

Jntalés & of the applicents. 3ixth, rzzpandent Nood was allowed to

appear in the ‘suj‘tab:‘f iity cests for Lhe ;~L“o:-rﬁ;;tic:nai Gost of Gﬁard
Grade-C  anly pr;-visi&:nally ard that too vide an interim order
izsuzd by the Jzdhpuor Bench kot with the . Jismizsal of the B by the.
Jodhpur Bench, respondent No.d cannc: claim any advan'tage cut of

the paszeing of the 3513 suitability test and, therefore, placing

him senicr cvsr srplicants was tetally illegal.

()}
3

Shri T.F.Sharms appzaring for the offieis] respondente and

Shri P.V.Calls Ippearing for respondert Ne.d argued that the action
f ’

Dde s

,; 3
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taken hy the rezpodent Deparimsnt in inﬁerpn':vlatjng the neme of
resporddent ‘No.d»'at Sl.Hc. 4234 akave ‘thé applicant Shri Sanjeev
Mishra wez perfectly legal and juétification ftor such action has
b=2n given -in detafl in Ann.2l1 jtself.'It was further arqued Lthet
respondsnt Mo.4 had worked con thé‘pésf_of Trains Clerk. for mcre

- than 5 yesrs and following the Jjudgment of the Apex Court in the

et Hhae .'-'\"n"t'-"’:ﬁ/h _).}’1‘.\ Ly '}’-" e 7"“";"

taze  of U.C.Radjawst (supra) he  wes considere%z,eligible and

o - -

theireaiter sihce he had appzared end pasééd the suitability test he
was oorrectly _assigned the seniority as given in. order dated
4.5.2000 (Ann;AZ). It wss aleo araued that the Apex Court vide its
judgment dafed 1.2.93 hed 15ét~aside the Judagment/‘crder Jdated
4.10.1991 of the'chhpur Bencﬁ of the Tribtunal and, therefore, it

cannot b2 said that respondent .4 was ineligible for sppearing in

the suitahility test. Furthesr, in t=2rms of, the Jjuldgment of Hon'ble

the Supreme Court in the wase of Inderpal Yadav, simply becsuse
respondent Ho.d 3id not approsch the Apéx Zourt, he cannot be
denied the benefit that wss sxtended to Shri Rajawal bkeing
similarly placed. Shri Calla alsc Jdrew our attenticn to the words
“temporaty duty" wzed by Hon'ble the Supreme Court in pars 5 of
their judgﬁent}and-cantendej that by virtue of tﬁjs, réspcndentw
No.d ghould be Eonsidered eligjblp 53 wﬁrk of Trains Clerk wss
taken from him and he was 2lsc pa2id salary f@f the post cf irajns

Clerk.

filed by the sfficial responﬂents in DA Mo 522,87 bkefore the
jodhpur Bench vhich was cne of the twe OAs in which the combined
Judgment /crder was rendered ‘on 4.10.1991. On perusal of the said
'reply, we find in Para .2 therein ithal the Department has stated

that "respondent No.d Shfj A.K.Dixit wee appointed as Trains Clerk

- e, e e
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on regqular bkeasis only w.e.f. 19.8.84. Frict to this he wes never
prowcted as Trains Clerk, scele Re. 240-400 (R) on ad-hoc kasis. Be
was a Platform Porter (for short PP) in initially (sic initial)

stage ard was sppointed on 6.11.8%9 on compassicnate growsds. He

Cworked as MY scale Rs. 260-d00 (R) w.e.f. 1.1.80 for short gap

arrangement in leave and sick vacancy as psr station seniorty. No

ocrders were iscued by the Depar rent for ad—hcc apt'lntment. In the

cr

reply” b@fnrc s also; the cfficial re%pﬁndan‘ have stated that

“rocpundﬁnf HJ.J was "1n1tJal]“ arpnlnted in Group-D service as s FFP

nn 6th.chember, 79 but he wss allrwed to work as Trains Clerk ard
he had been élven the officiating a]iowahces te the pust of Trggps
Clerk froni the period from 1.10.8@ tc; 31.5.84~ vide crder d;ted
ET/61/5 J ]u.-.~4 and aubcequently hn ‘was requlaxnsed on the
Saﬁé post cf Trains Clerk rpay scale Rs° 2§O-40O w.e.f. 1.6.84".1I¢
is,” therefore, abunlntely cleav that réspcndent Ho.d was appointed

on regular basig cn the post of Trains Clerk only w.e.f. 1.6.84.° Tt

is also clear that he wss never promoted as Trains Clerk even on

ad—hbu ha”is; Friciv to rh:t.xmuthcr wnrk was keing taken 1r om-him

for - sthp qap arrangement in leave and sick vacancy or he was
allowed to work as Trains Clerk and éiven offjciating allowancefgas
pervextréﬁts akﬁwe) ;annot be consids :ed a2 an a[rﬁintmént}whether
on temporay or ad-hoc basis on the ;ést of Trains Clerk. When there
was no appointment at all,'the questibn whether it was de-hors the
rules or on ad-hse hasis ac per the rules, does not arise. If he
had hzen Jffwln‘ ed on ad-hoc basis Je-hors the rnles, even then he
Coulﬂ not. h,re b=en given the benefit of such ad-hoc service piior
to 1:6.84. In this case, as par respwndéht Derartment ifself, he
} : ('::. Loee 1484

Was never appointed as Trai CJﬂrgp not even on ad-hoo basis. 1his

beinglthe cage, by na stretch of ?n@gination, respondent  No.d ecne
be at the same pedastal as Shri K.C.Rajawat.rm1 whose cese the

rhh;oﬁﬂents are dependjng Lo gus va interpalation f tha name of

raspunﬂent Ns.d st S1. No.422 above the applicants. Az is clearly
. 7
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borne oot from the Judament of Hon'ble the Supreme Court, 3bri
Pajawat waz at a different pedastal sz compared to respondent No.d

who, 82 wse have dJdismuesed sarlier, was allowed to work in a -
j ' | ' |

3

copacity which cen ke hest describszd atb stop 03p arrangement. In

this CCYﬂCPlen, it will be worthviile oo exkract some portions of

0
[«
i)

+he  judgment  of Hon'lle  the  Supiceme Court  in the  cas
r.C.Rejawst (supra):-
"2 The sppellant is & Tieins Clerk and & candidate for

promoticon as Socds Guard Sradz oo Jne of the *onﬂjtln 1 for

i

2liqikility for promction i3 five yeare selvice as Trains

as Trains. Zlerk on

.-r
‘—J
]

Clerl-., The applicant was  appo
tenporary kesis in Juns, 1279 znd was regulerissd in Januvary,

1982 ennnn.

X¥x XX
4.  The learned couna:zl for Lhe respondente has defended

“the pr@sent spresl on the ground that Fhe pericd of temporary
garvice of thé afpellant'cannot be.éllowed'to ke taken in
accoﬁnt_for calcu]atiﬁy the five years! eligjbjlity pericd.

— Reliance has bkeen plazed on ihe étser&ations in paragrsph
47(a) in Direct Fécrujt‘v.State of Maharastra: ]990 (z) Jr

264,

(5]
..

We have exzemined the above cited 3udgment ‘with the
--. asszistance =f the lcalnﬁd connazl and are of the cpinion that
the -k ervations referred to above d= not help him. In that
cése, the abeservatione relied vpocn were with reference to
ctupuqap avranvemnnt of an employes for & short pericd and in
the present case‘ﬁ? afe woncernad with temporary app-ointment
and not 2 stop—Jgap arrangement . We are further af the view
that the caée kefore ws- is divsctly covered bf the ratio in
Baleshwar Dzzz v. Ztate of U.P.: 1930 (4) S22 ZIZZ. Thus, the
reazon for dismissal of tﬁe appellant's application by the

. . . T
Tribunal is not  sustainable. The pericd spent by the

Y Y/

s
»
y

e ——




appzllant, 55 RIDOLELY Aty ]:m'iof t his regularisation was
required to ke taken into congidevation for considering his
eligikidity for promotion and when 2o téken, it is apparent
that the sppzllant possess:d the requisite experisnce as 3
TLa:ms C:ler}: for iz eligihility to promotion as Goods Guard

Vcl n

A econpletz reading of the judgment of the Apex Comrt in
P ( . - .

Y.7.Fajawet wese (supra) will clearly bring out that Shri Pajawst,

the appellant therein) was eppointed as Trains Clerk on tenp-rary

basgis  (emphazis supplied) in June, 79 and was regula ged in

January, 82. ‘I‘heﬂpe:»: Cc.urt also specifi *ally ment icned J’n the

Judgment that they are concerned with termcorary appointment and not

. {
a Stop g3p- arfangwrnr-nt and lhnr after hzld that psricd spent by the

appe] lant &z temporary duty (on the kasis of a  temporary

apprintment ) pricr to hiz reqularisstion was rem ,‘or‘! to ke taken

7

int-:~<~“":n sidevation for cv:lnSi:dering lﬂis zligikility for promotion
(emphssis a\~nc1éd); Résp:-rz-ﬁgnt Nzod in the ‘ga‘@ééflt caze was allcwed
to work =s. Tr..ir;.s Clerk undér skop yap arran-;jement :'mv leave énd
gick vstanctiez and given uffJ iating =11: -v}an-:e to the post of
Trains Clark anﬂA WA s vthus never appointed even'on ad-hoo tasis,
what  £c talk of on temw :c-?ary kssis. In «2-1.11.".-3‘\:»1'1:}7:'1(361‘66 view,
rzepondent Moo4 iz therefore, not 3 zimilarly [:;lac»:-d [eEreons a8
Shri V.C.Fajawzt and v:an'g-:et neither th: berefit of judgment nf
Horn'ble the Soprems Cobrt in Inderpel vadev er in the caze of

K.C.Rajawat.. -

. I 15 well gettled law that the pericd spent on ad-hos
appointmint medes  sfter following the: prescriked procedure  and
satisfying t'he‘ eligiblity conditions <an count  for qualifying
561'1J1",:'e JAf it de fallowed by reqular af_.-;,«:)intmernt. Converzely, any

sprointment de-haore the rules is not vegular appointwent and the
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pericd spent'on such appointment de~hora the'rules,cannot count for
inclusion in the aquslifying service. In view of the settled
pﬁ@itﬁon +f law in this vegard, ws have no hesjtaficn in holding
that  ordsr dated J.5.2000 (Aunl.AZ), interp;lating the néme i
reapondsnt 1.4 at 31.100042A slove the a}_:q:-l:i-:*ant' in & DI.:;.E'E'-I-,’:‘Z'C'O,

Zanjssv Mishrs and other’applicants, iz not sustainable in law. As

2

izousssd in Jdetail, the reasons given in the reply dated 5.7.2000

(Anm.Al) to the applicents are also noct sustainable in law.

2. In view of akove ﬂluv1ssions and the findings as recorded in
the piﬁ-wtlng pﬂxqgralh, we dz not £find any necessity to discuss in

detail various grounds raised Ly ths learned counzel  for  the

applicsnt and the cas:z law cited by him,ae we have already found
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Ann.Al and 2rin. A2 a2 nob sust

100 Twe OAz aré; therefore, allowzd srid gfder .dated 4.5.2000
(Ann,A2) inteipuldtlnj lha name &f respondeét Ho.d st Z1.Mo.d2A
above  Fhri- Sanjeev Mishra oapplicarc  in OA Uu.:HJ/;qu an3
opplicants iﬁ'the cther,thrée DAz hsre is quashed and set-acide

Conesquently , letter dated 5.7.2000 (Amn.Al) is aleo quauhed and

 set-aside.

There will b2 no order as to oosts.,

(TT.F.HAWANI) - ' o (Z.K.AGARWAL)

Adm. Member ' - © Jud] .Member

'mws co

S fion Offcor (dudicial)
, S Qontral ~dr i ooyt ve Tribunal
- : dsipur Luoch, in1PUR




