IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

O.A. No. 294/2000, 295/2000, 199
+DAyNo. 2314/2000 and 315/2000

Q0. L. 190/
DATE OF DECISION ¢

Sanjeev Mishra and ors. Petitioner

Mr. V.P.Mishra Advocate for the Petitioner (s)
o ~ Versus

Union of India and crs. Respondent

Mr. T.P.Sharme and Mr. P.V.Calla Adv0§ate for the Respondent (s)

CORAM:

4

The Hon’ble Mr. 5 x »capwar, JUDICIAL MEMBER

’ »
The Hon'ble Mr. y p yawanI, ADMINISTRATIVE MEMBER

1. Whether Reporters of local papers may be aliowed io see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whether thzir Dordships wish to see the fair copy of the Judgement ?

4. | Whether it needs to bs circalated to other Benches of the Tribunal ?

' . N A\'\:g’/#——_
(11, RSAHANT) (5 FERCERWAL)
Adm. Menber Judl .Member
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IN THE CENTRAL ADMINISTRATIVE TRIBIMAL, JAIPUR BRENCH, JAIFUR -
Date ~f order: ;,:{0 Ly~ .)/CD,

QA No.291,/2000

Sanjeev Mishra é/o Shri V.P.Mishra, Sr. Goods Guard,.r/o 16 Model
. Town, Civil Lin?s, Kcta Junction.
"+ Applicant
. Versus

1. Union of India through the General Manager, Western Reilway,

Chﬁrchgate, Mumbai .
2. Divisional RailwayAManager (E); Western Pajiwaleota.
3. Sr. Divisional Operating Msnzger (E), ﬁota Divigion, Wésterh

Pailway, Kcta. “
4. Shri Ajsy Kumér Dizit, Goods Guard under Statioh Manager,

. Western Railway, Kcota Jn.

| .« Respondents

OA Mo.295,/2000

Praveen Kuﬁar ‘Zarasvet .8’o F.2.8sraswat, Svard under vStagion
Managef, Western Paijway, Fobs In. v 24 Janskpur, Hesr St. Pau%'s
Séhéﬁl, Mala Foad, Kéta Jn.

.. Applicant

Versus

1. nion of India through the Gensral Msnaqer, Western Railway,
'Churchgate, Mumbai.

2. Djvjsional Pailwsy Manzger (E), Western Pailway Kota.

3.  Sr. Divisional Operating Manéger (E), Kota Division, Western
ARailwa§, (ota,

4, Shri Ajay Fumar Dixit, «Gocds Guafd nder Skaticn Manager,

Western Railway, Kota Jn.

.. Respondents

~

OA No.314/2000
Sushil Kmmar Bholes s/o Shri Bhagmal FEhols, Goods Guard under

Station Mansger, Fofa Jn. v Pahgpur Road 1o.5, Ladwsrs, Kota Jn.

- <:>4/1va/(&f .o Applicant
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OA

No.315/2000

Versus

nion of India through the Genersl Ménager, Western Railway,

Chirchgate, Mumbai.

Divizizna) Péilway Manager (E), Western Failway Kota.

Sr. Divisional Operating Manager (E), I'oka Division, Western

Pailway, Kota.

Shri 2jay Fumsr Dixit, saode Gusrd under Sraticn Msnager,

Western Railwsy, Kota Jn.

.. Respondents |

Afteb Jaked Tthan s’': Zhri 3.F.Fbhan, Goods Sverd wunder Station

Menager, Faota Jn., v/c Zanjay llsgsr, <ali 2.2, Fota Jn.

.. Applicant

Versus

Union of Indis through General Manager, Wester Railwey, . :

Churchgate, Mumbai .
Divisionzl. Pailway Manager (E), Westerh'Pailway, Fcta.

Sr. Divisional Operating Manager (E), Western Failway, Fota.

Shri Ajay Fumar Dixit, Goods Gusrd vnder Stakicon Msnager,

Western Pailway, Kota Jn.

.. Respondents

Mr. V.P:Mishrs, <-ounsel for tbe applicants

Mr. T.P.Sharms, Scunsel for respondent s es. 1 to 3

Mr. P.V.Calla, <~ounsel for respondent lo.d
CORAM:

L

H=n'ble Mf.S.Y.Agarwal, Judicial Member

Hen'kle Mr. MN.P.llewsni, Administrative Member

Order -

Per Hon'ble Mr.WN.FP.Fowani, Administrative Membér

Since similar cquestion 3f law and facts have been raised

in
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these OBs, it iz propseed to Jieposed of a1l the akave mentioned

OAs by this common order. ' L

2. It will be‘jn order to give hriefly the background of these
cases. OAs Nos. 518/27 an& 522/87 filed heifzre the Jazdhpur Bénch of
this Tribunal were dispgsed -f by & common ofder dated 4.10.91,
copy of which has been annered Ly the applicents with thé
additional affidavits filed on 9.1.2001. On going through the said
order/judgment, it appeers that there were focur applicants
including» Shri K.C.Rajswet in A No.518/87. 3hri Ajay Kumer,
resrjndent-No.4 in all the present OAz 5efare ve, wae the appllgant

in OA No.522,87 h@tnrﬁ the Abﬂhpur Pench. It alan appeaxa from the

said judgment/brder that in O3 No.518/87, arrdluantq Shri

K.C.Rajawst and tws cthers were appointed as Trsins Clerk on ad-hoc
basis in June, 1070 and applicant, Sita Ram Sharma was so appointed
on ad-hoc hasis on 20.2.1938. Their names were included in the

provisicnal panel for the Trains Clerk con the kasis of suitability

test vide order datad 23.1.1982. Shri Ajey Fumar, applican't. in OA

.n

No.522/87 (respondent No.d in CAs before us) had worked as Trains
Clerk w.e.f. 1.1.1980 but no crders were issued for his ad-hoc
promotion and he was'app:jnted on regular tasisvas Trains Clerk
w.e.f. 19.8.1984, Subseqﬁent]y, notifieatian Astzd 23.7.36 was
issved inviting appliceticon from rhp enployses who were substantive

holders of the categories and had completed & years of service in

~ these categories cocn 1.8.35 for promction to the post of Guard

Grade-C reserved‘ for Trains Clerk. A]l the fouf applicants had
applied for thes post zand names of four applicents in QA Uu. 518/87
were inﬁtially included in the eligibility list huk subsequently a
revised list for eliqible‘caﬁdidétes was circolated whicﬁ did not
include the nemes of the se four app]:canfc cn the ground that
cffJCJarlng service rendered pricy £o the date of vegularisation is

not counted for qualifying service of 5 yeara. The name of Ajay
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Fumar, applicsnt in OA Ilo. 522/87 was not included in any of the

two eligihility lists. All thzee employee aprtroached the Jodhpur
Pench of this Tribunal for declzaring them el:glble for appearing in

the.suitabiljty test for Guard urad¢—u. 1iry were allowed to appear
-in the test on pravisioqal kssis vide interim cvder of the Jqdhpur
‘Pench dated 10.11.8 énﬂ it was furthervdi?ected that the result
will be kep¢ in_the séal@ﬂ &over vide orider dated 1.9.38 in Cﬁ
No.518/87. After fﬁn~11er1na the controversy at length, fhe Jodhpur
Bench of thie IYibunal azzepted the -rontenticn of the reaspondent
Department (her 2d-haoc apﬁ;intments és Trains Clerk h2s been made
without regerd to the seniority in the feéder post  without
fnllnw1ng the procedure in the rules, whjéh required Jualifying in

the suitability test and since the applicants had not completed 5

years of service ss Trains Clerk after their regular sppointment

emphasis supplied) on the rrescriked dste, they were correctly

L~

‘held tn be anllglhln for jrrnatlnq in the enitability test. One of
the applicents in DA PLuEI./U7, V.2 . Fajawst arrrcaﬁhﬂ1 the Apex
Conrt in Civil .;Tual 1. JQU éf 1333, arising cut.of SLF (C) No.
179708 of 1991 challenging the s3id judgment /crder of the Jadhpur
' ' of the Apex Coart
Pench of this Trikunal. A copy cof the judgmentzijs placed at
Ann.P4/1.'Hén'b1e the Supteme Court, relying én the Jjudgment iﬁ
- Paleshwar Daszs v. State of ﬁ.P,, IQEO (1) :C: 226 held "that the
pericd spent by the appellaht &3 tempirsry duty, prior tc{ his
regularisatién Vwas 'requjred‘ fo ke taken ints consi&eration for

et-aside the

(]

congidering his eligikility for promoticn®  and
impugned judgment and allowed the applicaetion of the appellant

filed kzfore the Tribunal.

3. We have heard st length Shri V.P.Mishra, ocunsel for the

applicants, Shri T.F.Zharms, cconsel for offici ial respondents 2nd

-

Shri P.V.Calla, counsel fir respendent Ilo.d in all the ceses snd

have also parused the msterial on record.




4. After carefully ﬁﬂnblﬂerang the rival ozntenticns, we feel
’that the igeue tc»lﬂe Aerided upzn in these CAs is essentially
whether respondent 1.1 oan bé given the Lkenefit of the judament -
dated 1._. 2 =of the Hin'kle the Supreme Cowrt (supra) and his\name
ran be intarpolated in the seniority list dated 4.5.2000 of the
GeicAs Guaré at S1.M0,427 ketwesn Shri M.F.Higam\énd Sanjeév Mishra
and thus maﬁjng him senior.fu thl Ssnjeev Mishra, app11rant in OA

M. 3-4’«nK1 as 3les to the apgdi;ants in the other three OAs

before us.

5. The learned counsel for the applicantsvhaé asesiled the arder
dated 4-5.3“UH (Ann.A?) interprlating the name of respondent 1o,
~@kzve Ehri Sanjeev Mishra’and reply éeﬁt to the aprlicsnts vide
order dsted. 5.7.2000 rejecting their ckjec£idns ko grant of such
senicrity to respohdent lio.d essentially on the groundsas discussed
hereinafter. First, the judgmégt ~f Hon'ble the Supreme feawt Asted
- 1.2, 199?‘js not 2 Judament 5n'r9m but it is in, persons and is
arr]J*ablc Fooonly Shri V.,‘Lsﬁ"at, the appellant kefcre the Apex
Court. It does not keoome applicsble in respect of other applicants
in the Jjmpugned judément of  the Jodhpmr Eench dated d.10.1991,
intluding respendent lic.d, as thoy weres not orp@11 nts Lefcore the
Aper Court and a8 & feading of the judgment will reveszl that'the;
~age of vonly Shri Rajawét wag discjssed by the Aper Court and
relief was giveﬁ gre~ifically to only Shri Fsjaswst. In any cese,
"under Fnle 3 cvder 21 of the-CPC, sny relief in an appeal is only

-,

in favowr of the_party in appeal ahﬂ not cthers. Second, in respéct
> resf nient 1.4 ,:the_judgment o the dehpur Eznch had.t@come
final and it does not lie in the provinee of the official
_résrondénts to unﬁo>the law 12id d-wn by the 28id judgment and
congsider © non-tegular serviré put in by fespondent No.d  for
e]igibility to apresr in the sﬁitabjlity test for promobionsl post
cf Cuard Grade—Cl ihird, thg Apex Court in the s2id judgment. dated

1.2.92 had specifically cbserved that "the pericd spenf by
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appellént (Shri RajaWatf as temporary duty, pwiérA to  his
regularisation was required to be taken inté ccnsiderstion for
considering'his eligibility for promotion and when so taken it is
épparent that the appellant posséSses fhé rejuisite experience as a
Trains Clerk for his eligibility to promotion as Guard Grade-C". In
the same judgment , the Hen'ble Supreme Court had alsd observed that
"in the present case we are concerned with temporafy ap;ointment‘
and not 2 stop gapﬁarrangement" and, therefore, the ﬁudgment'of the
Apex Court in the Director heLrUJt v. State cf MahazaQtra, 1930 (2)
JT 264 was nct,applzcable and, on the other hand, the case was
dirgctly covered by the ratio in Baleshwar Dass cése (supra). A

reading of the entire judgment of the Apex Court would, thevefore,

. reveal that' the caze of respondent No. 4, who was not appointed even

bn ad-hec o} temporary besis to the pogt of Trains “lerk and was.
found t& ke only holding the post én non—regﬁlarvstop—gap basis,
cannot be covered by the said judgment of the Apex Cowrt. Pourth,
respondent No.d was only a co-applicant hefore the Jodhpur Bench
and cannot.be censidered to be similarly placed as Shri Rajowat who
had filed 3LP kefove the 3pex Court. Fifth, the appiicants @@re a
necessary and affected perty before the Jodﬁéur Bench and the
applicants in those Qas having hot‘impleaded,them, the’responaent
No.4 cannct get any benefit which is adverse to the service
interestz of the apﬁlicants. Sixth, resﬁbndent Nc.d was a2llowed to
atpear in the.suifability tésts for the promotional post of Guard
Grade~C only pr;visiénally and that teon vide van iﬁterjnx order
issued by the Jodhpur Bench but with the dismissai of the OAAby'the
Jodhpur Eench, respondent No.4 cannot claim any advantage cut of

the p8551ng nf the said suitsbility test and, th'refure, placnng

him sen:o over applicants was totally 1llega1.

6. Shri T.P.Sharma appearing for the official ‘respondentsv ard

Shri P.V.C l appesring for respondent No. 4 argued that the action

D
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taken by thevrespcdent Derartwent in interpolating the name of
respondent No.d at 21.No. 423 shove the applicant Shri Sanjeev
Mishra wes perfectly legal and justification for such action has
been gjyen in detail in Aﬁn.Al iteelf. It was further arqued that
respondent No.J had worked on thé_p@éf cf Trains Clerk for more
fhan 5 years énd following the judgmenf.of the Apex Court in the

) e M cheregh 41 Ller ')—f"!\:-’«""-'- a
case  of [Jl.Rsjawat  (supre) he was cansidere@l,eligible and

. 4
thereafter since he had appeared and pasééd the suitability test he
was correctly ‘assigned the senidrjty 25 given in order dated
4.5.2000 (Ann.AZ). It wes alsp araued that the Apéx Court vide its
Jjudgment  dated 1.2.93 had set-aside the judgment/&rder dated
4.10.1991 of the Jodhpur Bench of the Tribunal and, therefore, it
cannot be 32id that respondent No.d wes ineligible for appearing in
the suitabjlity test. Further, in termé of the Jjudagnent of Hon'ble
the Supreme Court in the case of Inderpal Yadav, simply becsuse
respondent No.d did not approach the Bpex Court, he cannot be
denied the bLenefit that was extended to 3Shri Rajawat bLeing
similarly placed.. Shri Calla also Araw our attenticn to the words
"temporary duty" uséﬁ by Hon'kle the Supreme Court in pers 5 of
their judgment and cohtendaﬂ_that'by virtve of thie, réspondent#
Ne.4 shoﬁid be Ecnsidered elfgjbie és work of Trains Clerk was

taken from him and he wes »alsc paid salesry for the post of Trains

Clerk.

7. We have carefu]iy considered the riQaI cententions. At the
request cf the learned ccunsel for the applicants, we were-also
given by the lesrned counzel for the vespodents 5 copy of the reply
filéd by the official respondénts in OA Nol.522/87 bLefcre the
jodhpur Bench which waes one of the twe TAs in which the combined
judgment /crder was rendered wn 4.10.1991. On perusal of the said
reply, we find in Para .2 therein that the Deparimsnt hes stated

thatb"respondent o.d Shri A.K.Divit wes appointed as Trains Clerk:

R

«
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on regular teéis only w.e.f. 19.8.84. Priot to this he was never
promated as 'ains Clerk, ecale Rs. 260-400 (R) on sd-hoc basis. He
was a Platform Forter (for short PP) in initially (éic.initial)

stage and was appointed cn ¢

C

.11.82 on compassicnate grounds. He

worked as TNC scale Bs. 260-400 (R) w.e.f. 1.1.80 for short gap -

L]

arrangement in leave and sick vacancy as per station senicrty. Mo

. , ' . " ”
orders were issued by the Department for ad-hcc sppointment. In the

reply before us alsc, the official respondents have stated that
respondent No.d wes "initially sppointed in Group-~D service as a PP

on 6th Nevember, 72 but he wes allowed to work as Trains Clerk and

he had been given tﬁe officiating allowances to the pbst of Trains
Clerk from thé périod from 1.10.80 té 31.5.34 vide order dated
ET/61/5 dated 10.9.284 and subsequently ﬁe'was reéularised on the
seme post of Trains Clerk pay gwale Rs. 200-d00 w.e.f. 1,5.84".It

is, therefaore, abaclutely clear that respordent No.d wes appeinted

on regular basis on the post of Trains Clerk only w.e.f. 1.6.84. Tt

is also clear that he was never promoted as Trains Clerk even on

- ad-hoc kasis. Prior tc that,ﬁhether work was keing taken from him

for steop gap arrangement in leave and sick vacancy or he was
allowed to work as Trains Clerk and given officiating allowance (as

rer extracts above) cannot be considered as an appointment)whether

" on temporay or ad-hoc basig on the post of Trains Clerk.'When there

was no arpointment at all, the questidn whether it was de-hors the
rulee or on ad-hoc basis as per the rules, Acez not arise. Tf he
had been apr--inted on ad-hoe lasis de-hcrs the rules, even then he
could not have Leen given the benefit of such ad-hos service prior
to 1.6.84. In thie case, 3& pér respandeht Department itsélf,fhe
, , bajoce 1484

was never appointed as Trains Clerﬁ& not even on ad-hoc basis. This
being the case, Ly no stretch of }negination, respondent No.d can
be at the same ped;:stal as Shri K.C.Rajawat,on vhose case the
resp@ndents are Jdepending to justif?'interpolationnpf the name of

respondent No.d ot 31.Ne.d23A above the applicants. As is clesrly
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borne out from the judagment of Hon'ble the Supreme Court, Shri

. Rajawat was st a different pedastal as compared ko respondent Ho.d

who, as we vhave Aiscussed esrlier, was sllowed to work in a
’ \

top Jap arrangement. In

7]

mapacity which cen be best descriked st
this ccnnection, it will h@ worthwhile to e:-:-:ti‘ac*t sarhc- portions of
the judgment of Hon'ble the Supreme 'Cc')urt in the case of
K.C.Rajawat (supi‘a):— |
"2. The appellant is & Trains Clerk and 3 rcandidate for
promotion as Gc-«:ds Guar] Gradg& ¢. Dne of the conditions for
eligibility for 'p;":,motjon is five years service as Trains
Clerk. The appli&ént we sppointed  as Trains Clerk on

temporary hazis in June, 1979 and was regulerised in Janvary,

1982........
XXX _ KKK
4. The learned counsel for the respondents has Jdefended

the present arpeal -n the ground th_ét the rericd of temporary
gervice of thé appeilant cann-t be‘allowed't-:' ke taken in
account for calculating the five yeasrs! e1i~gjbil.ity' pericd.
Reljaﬁce has l:'éen placed von the ohkservaticns in paragraph
47(A) in Direct Recrnit v.State of Maharastra: 1990 (2) JT
264. | | |

5. We have examined the akove cited jjudgment with the
assistance of the le=arned -ccunsel ':nJ are of the c.pinion' that
the -t,i:;servations‘ referred to skbove dc not help hijrn. In that
cése, the «cheservations relied wron were with reference to
stop—gsp arranjement of an employes for & short pericd and in
the present rase .W!? a;*e concerned with tempovary app»:;iritment
and' not a - stop-gap arrangement. We are further of the view
that tl'rie. czee kefore us. is Adirectly covered l:& the ratio in
Baleshwar Dess v. State of U.P.: 1930 (4) 820 22€. Thus, the
reason for dismissal of the appellant's application by the

Tribunal is not sustainable. The pericd spent by the
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appellant, as temporary duty, prior to his regularisaticn was
required to be taken into consideration for considering his
eligibidity for pramction and when so taken, it is apparent
that the appellant possessed the requisite experience as a
Traine Clerk for is eligibility to proﬁoti@n as Gosds Guard

'Cb'"

A complete reading of the judgment of the Apex Court in

K.C.Fkajawet case (supra) will cleerly bring ocut that Shri Rajawet,

‘the appellant therein) was appointed as Trains Clerk on temporary

basis - (emphasie supplied) in June, 79 and was reqularized in

January, ZZ. The Apex Court also specificelly mentioned in the

judgment that they are concerned with temporary appointment and not

3 stop-gap srrengement and thereafter held that pericd spent by the

appellant as temporary -duty (on the basis of a temporary

appointwent ) prior to his regulsrisstion was remired to be taken

inte -coneideration for considering his eligibilitvy for promotion
(emphaeie added) . Reggondent No.d in the present -_"a.se was 2llowed
to work as Trains Clerk under stop gap arrangement in leave énd
gick vacancies and given officiating allowance to the post of
Trains Clerk and wes thus never appointed even on ad-hos l:»aéis:
vhat to telk of on temporary besis. In our f&ngidered view,
reepondent lo.d is therefore, not a similarly placed persons a8
Shri F.Z.Rajawat and cah get neither the benefit of the judgment of
Hon'ble t.he Supreme Court in In_derpal Yadev or in the csse of

K.C.Rajawat .

8. It i s well settled law that the pericd spent on ad-hoc
apprintment made after following the prescribed’ procedure and
eatisfying the eligiblity conditions can count for qualifying

service, if it is followed by reqular appointment. onversely, any

sppointment de-hors the rules is not regular appointment and the
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period qnent on such appsintment de-hcrs the rules Sannct count for
‘jncl-;_on in the oualifying service. In view cof the settled
position of law in this regard, we have no hesitation in holding,
that crder dated J1.5.2000 (Ann.AZ), interpolating the name of
respondent Ho.d ot S1.105.d2A akove the spplicant in O& Uu.297/gUUO;
Sanjeeﬁ Mishrs and other applicante, is not sustainsble in law. As
discussed in detail, the reascns given in the reply dated 5.7.2000

(Ann.Al) to the applicénts are also nct sustainable in law.

Q. In visw of zkbove ﬂlSCLs one and the 1Jnd:mgc as recorded in
the preceding parugraph, we d- not find sny necessity to discuss in
vdetaj1  varicus g*ounds iged ky the learned counsel for the
applicant amd the uase law cited Ly him.as we have alréady found

Ann.Al and Ann.A2 as not sustainable ih.law.

10, The ALY are) th@rafﬂre, alloweﬂ and -ﬂrﬂer..dated J.S.ZOOO
(Ann.A2) interpclating the name of 1e¢p~ndpnt Mo.d at Sl.ﬁ0.42A
above Shrj SanjeeQ Mishra appljéant‘ in GA mo.:é4/:ooo and
arplicente in the cther three 0Bz here is -mashed and set-aside.
Consecuently , letter dated 5.7.2000 (Ann.Al) is alss guashed and

set-aside.

There will be no —rder as to cost

b —

(N.P.NAWANI) | - ' ' ( AL)

Ny

Adm. Member ’ B - Judl .Member



