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j IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JATPUR

Date cf crder: ;iquSeptember, 2001

OB No.232/2000

“Trilok 1Mishra s/o Shri " G.N.Mishra r/o 202—B, Loce. Colony, Bayane,

I

Distt.. Bharatpur at precent employed on the post of WIM Gd.I. UHE,

Station Bayana, W/Rly, Kota Division.

..Applicént )
Versus ’
1. - The UnIoh of .Inaia through General Mansger, Western
| Railway, Churchéate, Mumbai .
2. ~ Sr. Divisional” Signel and Telecom Fngineer (Estt.),

W/Rly, Kota Divieion, Kota.

oo Respondents»

Mr. Shiv Kumar, ccunsel for the applicant.

Mr. T.P.Sharma, counsel for the respendents

- CORAM:

Hon'ble Mr.S.K.Agsrwal, Judicial Member -
Hon'ble Mr;A.P.Nagrafh, Administrative Member

CRDER

" Per Hon'ble Mr. A.P.Nagrath, Administrstive Member
This 03 is fcurth in series of OAé filed by the :

app]jcént,_irilok quhra, in' regard to his promction to the post of

W.T.M. Grade—I in scale Rs. 1320-2040. First OA No.812,/92 was filed by

1
him titled A.C. Chaturvedl and anr. v. UOI & crs. and the same was

!

disposéd of by an order Jated 29.6.94 directing the respondents tc

o _ oo :
give additional opportunity to the applicant for appesring in the test

and fh%t.this test may be cbnéidered as examination of the year 1989
| L

‘fér thé pmrpcce of age relaxaticn. Th1= test wes conducted by the

reqpondentq in terms of letter dated 16.8.1994 and’ the appllcont was

declared successful. He submitted a representetion'dated 6.9.94 to the

respohéents, to give effect to this promotion retrospectively i.e.

w.e.f. l§89. He filed another OA No.671/94 which wes dispcsed- of by




!
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theJ,'I_ribu’nal by an:order dated 11.1.1995 directing the respondents to
| - . ' _

dis‘pose of the representation of the applicant as per rules- through a

speaklng order Wlthln a period of 2 months from the date of receipt of

copy of the order. The respondents rejected the representation cf the

- applicant vide order dated 6. 1l 1995 seekmg promotJon w.e.f. 1989.

However, prorotion to the grade cf WIM Gr I was. made effective fram
1

1.3.1993 vide crder dated. 4.ll.l997~. The applicant ‘has filed yet

anpther OA Nc.476/99 seeking :reliefl that his name be included in the

" panel of the year 1989. By order dated 4.2.2000 the Tribunal directed

th]e applicant to file a representation before the competent authority.
The representaticn of the applicant has been disposed of by order

dated 24.3.2000 (Ann.Al/R). The applicant is aggrieved with this order

of the respondents and has filed the present OA with the prayer that

‘the impugned order dated 24.3.2000 (Ann.Al/A) be quashed and set aside

A arid that name of the applicant be included in the panel- for the year

1?89 -with all consequentisal benefits.

2.

|
L 'I‘he learned counsel - for the applicant based his entire
arguments on the presumption that the post of WIM Gr.I is a selection
grade post. He has stated that the\respondents conducted the selection
ih compliance of the corders of the Tri'bunal. in OA No. 612/92 and that

he passed the seme in 1994. The learned counsel contended that c1nce

as per orders of the Tribunal th1= was an- additional opportunity

granted to the applicant for the examination of the year 1989, the

aipplicantwas entitled to be placed in the panel of that year and be
e\jssigned senior-i_»ty w.e;f. Al-989. In 'support of his arguments the
l%yearned counsel placed reliance cn para- 224 (I)' of the Indian Railway
gsteblishment -Manual (IREM for .short) Vol.l. The learned ccunsel
s,‘tibthitted that in the selection. in 1994 the  applicant @s .po'sted on

promotion te Jalandri, tut the applicant had refused promotioniand his

' case, as per the learned counsel, fell within the provisions of Para




224 of the IREM asrapplic;lab‘le; to the selection posts. After expiry of

the period of refus-al, the applicant has: been poeted at Devpura. His

' promotlon order has been glven effect to w.e.f. 1 3 1993, though the -

. 1earned counqel contended that it should have been made effect ive from

1989. He assailed the actlon of the reSpondents in not granting

senijrity to the applican’t'wi.e.f. 1989. L

3. | | . The.learned counsel for the respondents opposed the

ciai | of the »apolicant on' the ground that in oA No.812/92 the Tribunal

whil -dire'cting the respondents to grant an additional opportunity to -

" the applicant to appear in the test had ,ordered that this test, in the

case| of the‘-applicant-_, may be considered as exarﬁination of the year

-+ 1989 for "the purpose of .age relaxatlon only and nothJ ng else. The

learned counsel stated that since the appllcant h1m=elf re(.‘used to

ca_r‘1 out the ‘orders of promotlon in 1994, he w111 be governed by the-

‘rul S as appl:cable in the case of ‘refusal of promotlon in such a
0]

" case,, The learned counsel ,submltted, “that” there was nc ground “for

giving avny‘retrospec'tive effect to the oromotion of the applicant.

4, ' We have- given careful . consideration to the rival

conientions as alsc the documents on record. We have also perused'the_
relevant provisions of IREM. Promotion to the post of WIM cr.1'is by -
the1 process of trade test. This falls under the category of non-

eellectlon poste and thus, the Understanding of the learned"counsel foi‘_

the] appllcant that thls ‘was a ~=electlon post is a case of erronecus

'apprec1at1‘on of facts., The appllcant ‘wae glven an opportunlty to

-appear in the trade test .;n 1994 in compllance of the ord_ers of. thJ.s

Tribunal in OA '1,\io.812~/92;; He was-d)eclar'ed_ successful and was ordered

to 'be pested at Jalandri, on promotion. The applicant réfused to carry
e

7/

out thlS promotlon order and hls case, obv:touely 1‘5"4* governed by the

provralons of Para 224 of the IREM, but a.. appilee to non—=electlon
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1

'poctsl ihe relevant pmovigion of Pera 224 (IT)(i)' & (ii) reads as

follows:-

" 11.. Non-selection Poets

o .(ij Such an employee should be 'debarred‘.for future
4 . promotion for one year but rict be transferred away from
that station for one_year if unavoidable demetic reasons.
exists | ﬁe ehould>again be debarred for'proﬁotion for-
one year in case he refuses promotlon again after the
'flrst. year of debarrment or refusal of promotlon for
. second tlme, the Administration can however transfer‘hlm
to out—atatlon in the same grade and the employee has.
agein to appear for a =u1tab111ty teet when hls +urn for -

S promotlon comes
(ii) He w“ll rank junlor to all promoted durlng the

perlod he-was,allowed to refuse promotlon 1rreepect1ve

S ;

, of his relative "senicrity. He will not ‘however lose
senicrity to another employee promoted— to the ‘same
»category durlng the .one year ‘period. of- ‘penalty- as a

.result of fresh sui ab111ty test =ubqequently held."

| : it
o We do not con51dep’necessary to interpret the crder of

" the Iribunal in OA No.812/92 even if the applicant understood_these

-

orders’ to ‘be giving him theAbenefit'of‘the seiection of 1989¢ Such
I

beneflt cen be reallsed only 1f cn the very first opportunlty glven

\

the appllcant is epcces sful in the test and carrlee out his orders. In

this case the applicant's representatlon dated 6.9.94" which

ie
avajlable_at Ann.A4 vherein the applicant has stated that after 1989
he was called to appear in the trade test on a number of occasions’but

every ﬁime'on the plea that his OA was pending befcre the CAT, Jaipur
1

he dld not appear in these teets. As per hlq cwn adm;ss:on he did not ..

.

|
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avail of the opportunities made available to hﬁm"after 1989.By further

refusing to corry out-his promotion in 1994/ the applicant lost -the

'rlqht of being conqndered at all for any retrospectlce benefit. The

rule of" qenlorlty as per Para 224 (II) (ii) is clear that @ person whe

refuseq promotlon will rank junlor to all those promoted dur:ng the

'perlﬁd he*wae allowed to refu e promotlon 1rrespect1ve of his relaflve

éen:vrlty. With thls clear rule pos 1t10n, we do not £ind any merit in

. the clalm of the appllcant. The 1nrughed‘order explains in detail the

'basie on which his claim'for'promotion w.e.f. 1989 haq-been'denied We

. doinot find eny fault in this 1npmgned order and the same doee nct

call for any 1nterference.
~N

5. ... We, therefore, dismise this OA, but with nc.order as to
costs. l | L |
ﬂ/\, FA N ,;‘: o s ~ &
O N W O
(A.B.NAGRATH) ¢ , ' (S.K.AGRAWAL)
Adm. Member . - . "' Judl.Member



