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OA No. 199/2000
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TN THE CENTRAL ADMINTISTRATIVE . TRIBUNAL, JATPUR BENCH, JATPUR '

DATE.OF ORDER: 23)1'02uv |

‘Naman Singh Shekhawat son of Shri WNarain Singh Shekhawat,

N ™~
resident o6f Village Kaladera, District Jaipur.

~—

[N

” , _- : «.%. Applicant.

. 1. Unien of‘]néa.through its Secretary, Miﬁistry of Home

Affairs, Government of india, Shastri Bhawean, New Delhi.

b ’

v

2. Joint Director, Sunsidiary Intelligencé Bureau (Appellate

Authority), Miﬁistry'of—Homé Affairs, Government/oﬁ India,

Jhalana Doongari, Jaipur.

— ) ‘ - +e...Resondents.

Mr. Mahendra Shah, Coursel for the applicant.
Mr. D.K. Swamy, Proxy counsel for _
Mr. Bhanwar Bagri, counsel for the respondents. -

CORAM

-
-

Hon'ble Mf. S.K. Agarwal, Member '(Judicial) \
Hon'ble Mr. A.P. Nagrath, Member (Administrative)

. . . v

' N . IR " ORDFR .

PER HON'BLE MR. S.K. AGARWAL, MEMBFR (JUDICIAL)

\
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In this OA u/s 19 of' the Administrative Tribunal's Act,.

applicant nakes the following prayers ‘:-

~

(i) to declare the 1n1t1at10n of dlsc1p11nary proceedlngs
fagalnst the appllcant after his acqulttal under crlmlnal_
case as invalid and in violation of Article 14 & 16 of
Constitution offlndia. ’

(ii) : To " quash and " set- aside the ‘impugned order . of
termination . dated 2.2.93, based uéon inquiry, by which
applicant was dismissed. from service and ' order dated
47.4.2000 pasSed by - Appellate -Authority, rejecting the
.appeal filed by the appllcant. ) '

(iii) To direct the respondents to relnstate the appllcant
- - forthwith in serv1ce w1th all consequentlal beneflts.

s

2. The applicant earlier filed OA to quaeh and set aside the.
impugned:order of terminaticn-and reinstatement of service with
all consequential “benefits. -This OA was disposed of by this

Tribunal%y giving directions to respondent Department to decide

, the 'appeal, filed by the"applicant, and after rejecting - the

appeal by the Department v1de order dated 192.4.2000, the .

‘ appllcant agaln has flled this OA ‘for the relief, as above.

3.> Th brief, the facts of the case as stated by the applicant
are ‘that while worklng on the post of Ass1stant Central Vlgllance
Offlcer, he was served with a charge sheet dated: 1.5. 92, the
followrh%%%es‘were,framed against the applicant:-

ARTICLE T : . S /
Shri N.S. Ghekhawat,_ACTO 1T (under suspen51on) during his
' postlng ‘at Barmer undertook a tour of the area. falllng
under P.S. Ramsar, District Barmer during the night of
August 5, 1983. As per record availabie) nc operation &as
'going on or planned in. thls area’ durlng the above period
which necessitated the ACIO-IT ‘to undertake the tour in odd
vhours in mld—nlght. The record further shows that the
ACIO-II or the unit 'did not have any~source or contact 1n’

the saldfarea whom he was requlred to contact at mld—nlght
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near the Ihternational Border. Further, plan of the ACTO-TI

to undertake this - tour during ~0odd hours was not in the

- knowledge of ACIO—II's‘superidr officers nor did he feel it -
. 'necessary to take any of his superior into confidence
before - dﬁdertakiﬁg this tour/operatiot. Even after the
tour, .no felloWhup report has been sent by the ACIO-II..
Under the circumstaﬁces, the above tour was an unauthorised
venture on the part of the ACIO-II in furtherance of his
selflsh interest in whlch he also used Govt. Vehicle and

. revolver. He, thus, not only acted in definance of normal
set official practice but alse used government machinery in
pursult of his private personal 1nterest in which no pub11C'

uﬁEEEStwas 1nvolved.

ARTICﬁE IT

During the ﬁnauthoriaed tour, Shri N:S. Shekhawat on the
night of. 5th August, 1983 unauthorisedly collected and
carried smuggled‘»articles ifh. the Govt. jeep beyond any
conceivable call of his legitimate duties.. This act on his
part\brought_avdidable embarrassment to the bepartment and
put the whole organisation in disrepute. The act of Shri
Shekhawat was highly unbeco@ing;of an Intelligenee bfficer

and constitutes gross processional misconduct. -
k _

A
4. - Inquiry was. conducted and the dlsc1p11nary authority v1de
the 1mpugned order dated 2.2.93 imposed the penalty of dismissal

of the applicant from serv1ce. It is stated that the initiation’

of ‘disciplinary proceedlngs against the applicant on the same

charge after the acquittal of the applicant in the criminai case

is ivalid and in wiolation of Articles 14 and ;216 of Constitution
It is further ~stated that while conducting the enquiry, the
Inq&iry' officer contravened the mandatory. provisioné of Rule
14(3), (5), (1), (14) and (15) and Rule 15 of the CCS(CCA)
Rules. Therefore, the punlshment based on such an enqulry is- in
violation of Articles 14 and 16 of the Constitutiorn and liable to
be quashed. It is also ' stated applicant filed an appeal,
challenglng the order of dlsmlssal but the same was dismissed _

without - proper application of mlnd.' Therefore, the ‘applicant’

‘filed this OA for. the reiief', as mentioned above.
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5. Reply was filed. In the reply, the respohdents have denied
all the allegations levelled against them in connection with the
cohducting of the inquiry and it-: is stated.that‘there has not
been any contravention of anylﬁulesuahd proper procedure has been
followed while'cohducting the‘enquiry against the applicant. It
'lS further stated that the enqulry was conducted 1n accordance
with the rules and procedure and there. has not been violation of
the or1nc1ples of natural justice. Therefore, the 1mpo51tlon_of
“penalty of such an enqu1ry was perfectly legal.ié:i:-It:is-aisos
- stated that appeal was dec1ded after proper appllcatlon of mind
‘.and this OA is dev01d\of.any mer}t 1s'11able to he dlsm}ssed.
/ o . t

@

6. . Heard the learned'counsel for the partles and also perused

thé whole record, 1nclud1ng the mmltten subm1851ons filed by the
learned counsel for the respondents. ; o N
; 4 . . ) R : o o -
S 7. © The learned. counsel for the appllcant vehemen%%y argued

| : : that on the same charge. sheet .no departmental 1nqu1ry have been

initiated when the applicant was acquitted from the charges by
the Criminal Court.. The' l&@arned -.counsel for the applicant -has
referred to Capt. M. Paul Anthony Vs. 'Bharat Gold Mines Ltd. &
" Another, 1992(2) TIN- 640. T '
8. . On the other hand, the learned counsel for the respondehts
“‘i . has argued that there is no bar to 1n1t1ate departmental enqulry
. when the appllcant was acqultted by the Crlmlnal Court . on the

same charges.

A

\
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9. ~No doubt there is no bar'after'acquittal'by the Criminal-

court to initiate the departmental enquiry against the applicant.

But ﬂon'ble Supreme Court has ﬁade the following observations in
. the case’of Capt. M. Paul Anthony, .supra.

(i) hepartmentab proceedings and proceedings in .a criminal case
.can be proceed simuiltaneously as there is no bar 1n theLr
belng conducted 51multaneously, though separately.

If the departmental proceedlngs 'and the criminal case are
based on identical and s;mllar set of facts and the charge
in the criminal -case against the delinguent emp]oyee is of

a grade nature Wthh involves complicated questlons of law

-and facts, 1t would ,be de51rable to stay the departmental

s proceedlngs till the conclus1on of the criminal case. ’

A}
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(idi) Whether the nature of a charge in a crlmlnal case is grave

and whether, compllcatedA questlons of fact and law are

) 1nvolved. in that 'case, . will depend upon the nature of

offence, the ‘nature of -the case launched against the

employee on the basis of evidence and material collected

agalnst him durlng 1nvest1gatlon. or as reflected in the -

charge sheet.

(iv) The factors mentioned at- (ii) and” (iii) above cannot be_

‘considered = in isolation - to stay: the departmental
proceedJngs but due regard has tqQ be given to the facts
that the departmental proceedlngs cannot~be unduly delayed.
(v) If. the crlmlnal case does’ not proceed or its dlsposal 1s
beJng unduly delayed the departmental proceedlngs, even - 1f
they were stayed on account ‘of the .pendency of the criminal

case, can be.resumedvand_proceeded with so as to conclude

them at an early_date, so -that if‘the.employee\is found not

" guilty his honour may be\vindicated and in case is found
guilty,:adhiniStfation may get rid of him at the earliest.-

- - . -

N . e ~
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10. - In the instant case, the applicant was’ acquitted alongwith

others. There was no  evidence of. criminal misappropriation ",

has been conducted hy the departhent in this case before

initiation of the. ‘departmental inquiry.‘Therefore, after c¢lear
.cut-acquittal'o§~the applicant by.the criminal'Court, there was

- nothing against the applicant which warranted the departmental

authorities to initiate an inquiry against the applicant.

B

A -

11. The learned counsel for the appllcant has also argued that

copies of the. documents " as nentloned in the OA have not been:

supplled to the appllcant, therefore, there has ‘been a violation

of Rule 14(3) of the CCS(CCA) Rules which results to declare the -

enquiry proceedlngs as 1llega1 In support of hlS contentions, he

has rerred to State of U.P. VS. Shatrughan 18l & Another, 1998(6)

Supreme 587. He has— also referred to Kuldeep Singh Vs. The

Commissioner of Police & Others 1998(9) Supreme 452.

-

12.  ~ On the other hand, the 1earned ‘counsel for the respondents
hlle objecting  the above arguments has submltted that the

’appllcant was furnlshed. some coples of - the documents and’ for

others he was permltted. to. 1nspect the record. Therefore, no

prejudlc was caused ‘to the appllcant "‘No, doubt the appllcant was
also directed ‘to inspect = the ~documents Whlch could not be

&supplled to the appllcant. : S

‘dagainst‘the'applicant and other actused. No preliminary inquiry



" in any way. . , U . - ‘ -

contentions, he has referred tor-

=appllcant in any way.

}
130 In Food Corporation of India vs. Padma Kumar Bhuvan,rl999
scc (L&S), 620, it.was held by, Hon'ble Supreme Court that on

account of non supply of documents,. applicant has to establish

that what prejudlce has been caused to him on account of non

supply of documents. Since the appllcant failed to establish the

fact as to what prejudlce-has cause to him because of non supply

. of the documents. ‘Therefore, thisl arguments of ~ the learned

a =

" courisel for the appllcant also does ‘not help the appllcant

f

s 7 : 1
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" 14, The learned counsel for the applicanthas further argued

that the appllcant was denled opportunlty for orov1dlng defence -
assistance. he was not allowed to engage "the legal practltloner
as is evident from Annexure A—5. On +the oOther  hand learned

counsel for the respondents has submitted}that the applicant -has

'no right to get the assistance of the Advocate in departmental.

proceedlngs and the- respondent department has rlghtly refused the

, request of prov1d1ng legal practltloner. In support ‘of his

! \

- Bhatat Petroleum Corporation Ltd. Vs. Maharastra General
AKamgar Union & Others, 1999(1) SCC 626, Hon'ble Supreme

Court held that a delinquent -employee has no right to_be
represented by an Advocate in the departmental proceedings.
Therefore, the"departmental proceedings 'would not’ be bad
only for the reason that the assistance of an Advocate'was-

not provided to him. . ThlS view also gets support from the

<Apex Court judgement dellvered in Clpla Ltd. & Others Vs.
'Repu Daman Bhanot & Others, 1992(2) SLR (sC) 727.

T
15.In view of the\above-legal-position and facts and circumstances -

of thls case,’ the arguments of the learned counsel for .the

-appllcant has no force at all and the legal citations as ‘referred

by the learned counsel for the appllcant do not help the

/

16. 'The Jlearned counsel\for the applicant has also argued that

the conduct of the Inquiry officer in this case has been through

out blased and based on his pre—determlned notlons. He .has

refered \

5
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(i) ' Shri Mool Singh was examined without his name was mentioried in
the list of witnessess B )

(ii) Shri Jamma was not called as. defence witness. ) '
(iii) The applicant was not given proper opportunity to take. the
. assistance of his defence assistance.Shri Madhukar Sharma. -
(iv) No opportunity to cross examined Shri Mool Singh was given to
applicant inspite of the fact that the Controlling department

did not relieve Shri Madhukar Sharma on that date.

(v) - The delinguent . was cross examined by the Inquiry officer
: himself and not by the departmental representative. ~
17. . It is undisputed fact that_ Shri Mool Singh was examined

although his name was not in the list of witnesses. The applicant's
request to ca11,Shri Jammua as defence witness\was not allowed. Not
~only this but in the absence of the departmental representative Shri
.Madhukar Sharma, the applicant was compelled to cross examine Shri

' Mool Qingh who was cited as main witness in this case. Tt is also‘not
' disputed that the 1nquiry officer hinself has cross examined the
applicant .which - was the duty’ of the departmental representatives, It
‘appears that the conduct of: the Inquiry Officer in this case has been
throughout biassed and it appears that he has acted w1th predetermined

-

notions which should have" caused prejudice to the applicant:
‘18. The learned. counsel for the applicant argued that ~ in spite of -
the fact that princ1p1es of natural justice have not been followed by
the Inquiry Officer while conducting the enquiry in this case, there
is no evidence on record to corroborate the charges against - . the
applicant. The learned .counsel. for the respondents has objected to
.~ this argument and submitted that the Tribunal or the High Court should
" not act as‘apppellate‘authority therefore they are not allowed to -

appreciate o reappreciate the et¥idence. .-

~ ~

«

19. " We Thave given thoughtfﬁl.' considerations to the rival

contentions of both the parties and also perused the wholeé record.

\

20. 'In B.C. Chaturvedi Vs. UOI; ) 1995(6)"SSC 749 (3), the Apex

Court held that the High Court ot Tribunal while exercising the power
of judicial review cannot normally substantiate its own conélusions on
penalty and impose some penalty,',If the punishmént 'imposedf by the
disciplinary ‘authority  or the "appellate authority appears to” he
disproportionate to the gravity of charge for“ﬁigh Court' or Tribunal,
it, would be appropriateiy mould ' to ‘resolve by directing  the
disciplinary authority or appellate authority to reconsider the
penalty imposed orvto/shorten the litigation, it may,K itself impose

appropriate punishment with cogent reasons in support thereof.

‘ : .. .8/-
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‘21. " In Kuldeep qlngh Vs. Comm1551oner of Police & Others,
1999(1) SLR 283, Hon\ble Supreme court held' that "normally the.

High Court and this Cqurt’would not interfere with the findings
of fact recorded at the domestic enquiry, but if the finding of

gullt is baded on no evidence. it would, be perverse flndlng and”

.would be amenable to jud1c1al scrutiny. The flndlngs recorded in

domestlc enquiry can be characterised as, perverse if it is shown

that such a finding is not supported by any evidence onvrecord or

ig not based on” any €evidence on record or ho reasonable person

couid\have come to such findings"on the basis of that evidence."

" 20, In? J " Apparel ngort Promotion. Coun011 Vs. A.K. Chopra,

1999(2)ATy SC 227, Hon'ble Dr. A.S. Anand, Chief Justice, has =~

. observed that "once the flndlng of fact based on appreciation of

evidence are recorded - ngh Court in wrlt jurisdiction may; not

normally interfere w1th those findings unless it finds that . the

"recorded findings were based either on no evidence, or that the

findings‘ were wholly perverse and or legally intenable. The

adequacy ‘or inadequacy of the evidence is nat permitted to be
canvassed before the High Court =~ ‘High Court cannét substitute
its own conclusion w1th regard to the guilt of the dellnquent for
that of departmental authorltles unless the punlshment imposed by
the authorltles is - e1therf;mperm1851ble or such that it shocks

the concience of the High Court."

AN Ce : : - . ¢
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23. In- the instant case, there is no evidence to corroborate

the charge against the applicant. The case of the applicant is

solely or malnly depend on the statement of Shri Mool Chand, who

does not - support the charges at all. Crlmlnal Court has already

'acqultted the accused on the basis’ of no ev1dence.:In support of

the allegatlons against the appllcant. no preliminary enquiry was
conducted 1n, this case. Therefore, we are of ,the considered

oplnlon that there is- no evidence on"record to sustain the .

' charges against the appllcant and it 1s a case of no ev1dence.

Therefore, the finding. of * the - Inquiry -Offider can be’

. . N . \
characterised as perverse.. v , .o

~

23 The learnea counsel‘for the applieant has *argued that the
order of the appellate authority is a non. speaking order and was

passed. w1thout appllcatlon of mlnd as the impugned order ef

. termlnatlon. has been not. sustainable - in law as the ‘same was

~ R
N :
1

passed upon ‘the lperverse findings | of the quulry officer..
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Therefore, order_ passed by the  Appellate Authority is ‘also not

sustainable in law and liable to be dismissed.

251’ We, therefore;, allow ‘this OA and quash and set aside the
impugned order of termination dated 2.2.93 and appéllate order

dated '27;4.2000' and  direct the respondents to reinstate .the

»épplicant~forthwith in service. Applicant is also f=mese entitled

for all qsnsequehtial beriefits- -thereof.

/
A
26. No order as to costs. . - ' . -
(A.P. NAGRATH) . ' ‘ o . '(S.K. AGARWAL ) .
"+ MEMBER (A) : ’ b ~ MEMBER (J)
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