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Date of Decisicn: '2ﬁ7‘“123?‘

0A 194,2000 _
Damodar Lal Sharma, EDBPM, Daharia.
| ... Applicant
, Versus ’
1. Secretary to . Govt.of ©  India, Ministry of

Communicaticon, Deptt.of Fosts, Dak Bhawan, New Delhi.

2. Chief Fost Mazter General, Rajaszthan Cirole, Jaipur.
3. st Ofiice, Sawai Madhopur Division.

' QUbJu.ul Pogt
' «++ Respondents

CORAM: _ o ,

HON'BLE MR.S.K,AGARWAL, JUDICIAL MEMEER

HON'BELE MR.A.P.NAGRATH, ADMIMISTRATIVE MEMBER

For the Applicant «es» Mr.R.P.Pareck

For tha Rezpondents «oo Mr.N.C.Goyal

: O RDER
PER HON'BLE MR.A.P.,NAGRATH, ADMINISTRATIVE MEMBER

In the Postal Division there 1is a provigeion for

filling up Group-D Fosts by szlection frowm EDAs on the hasis

of sgeniority, gulbject to satisgfastory =service. The
applicant has heen working as EDBFM, Daharia, w.&.f£. 6.7.70
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and hiz date of bicth is L.6.1948. In the DPC for =se

tn  Gromp-D, held on 7.5.99, applicant's caze was no
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congideraed  and his juniors have bheen  appointed. The
applicant iz aggrieved by the order of zelecting his juniors
and ignoring hiz claim. He was informed by the department

vide letter dated £.3.2000 (Ann.AC)) that hiz name was not

i

lection to Group-D as per rules bsoaunze he
had crozzed the age of 50 years. 32 far as thiz poziticon is

concerned, the facts are admithe on either side. The

A
applicant haz made a prayer for quaszhing Ann.2 1 and o

direct the ssp-hﬂwnus to congider his namne for promotion €0
Gronp-D from the date vacancy occurrad snd consequentially

to modify Ann.A 2, He has also olaimed all consequential

lenef l“L‘. .

2. Applicant's case is that the departmsnt wa: required
to work cut vacancies every year and DPC waz expected to
conaider the names  of  the eligibile candidates. The

respondents did not hold DPC every  vear from the 'years

1995-9¢ onwards and the next DPC was held only in 1999, by
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which date the applicant had crozzed the age of 50 vears.
His pleza iz that since he waz to be oonsidered againzt the
vacanciez relating to the yvzar 1955-96, he wag within the
age limit. It is stated that it waz for the department to
calculate the  vacancizs n January of ch  vear and
ndn—holding of DPC at the proper tims: cannot take aWay hiz

o

right_&f bein
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ngidered for selection. The aztion of the
rezpondents is stated to be in viclation of Articlez 14 and
1f =f the Constitution, arbitrary and capricious. The zam2
plea wazs putinrth by the learned counzel for the applicant
at the arguments stage and he maintained that the DPC should
have been held avery vear. Failure of the department cannot
reswult into harm to the applicant.

3. In the written statement filed by the rezpondents and
the argumentz advanosd by the learned ocounsel for Ehe
rezpondents it has been stated that one DFC waz held on

9.0.96. for two postz and the wcandidates zenicr ko the

“applicant were conszidered. However, the result of that

uld be given sifect to. Subgequently, it waz

o hold any DPC mainly becauze of two reazons;

not fe
appeals from 56 EDAs for condonation of their break in

ul

gervice due to their participation in strike on 25.5.89 were
pending consideration and =eoccndly  the issve relating to
recruitment of visually handicapped persons was also pending
tated to have

n

consideration in the Aspartment. Thase weare
hezen decided on 20.11.97, Appeals of 5¢ EDAs were taken on
20.11.97 but the matter regarding recruitment againzt
handicapped guoka 2till remzined under consideration <f the
department. Then dAirections  ©o o hold DPC were  izzuad
only in May, 1599 and thus the DFC was held on 7.5.93, At
that time, the appilcant was not found eligible as he had
already ecrosged the maximam prescribed age limit of 50
ye?rs. Tt is admitted bv the department that two perzons

junicr o the applicant were zelected.  The main argument of

the recpondentﬂyis that since there were justifiable grounds
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for not holding of DPC after 1926 and hefore 7.5.99, the

applicant can have no claim.

4. " The learned counsel for the applicant argned on the
point that the rales provide f£2r 2alculating the vacancies

in January each year, which meanzs that the DPC is regquired:
to ke held every vear. He alzc drew our attention £o
specific directiconz isswed on the sabject by the Dirsciorate

.ty

5 hold DEC az per the prescribed schedule particularly
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keeping in view the faost that zoms of the EDAz wers nearing
the ag9e of 50 years and were like zly £o loge their chance of
promcticn in the event the DPC is not held in time.

. Wz have carefully perused the rales

o

a
fection~VI of Szrvice Enlez FPor Extrs-Departmental Staff in
Pozstal Department (Swamy's Compilation), (Section-vi -
Promotion  Prospeacts). Fule-10 for remzval of test for
abscrpticon of ED Agents in Sroup-D cadre and raising of
nppsr age limit to appear in the postmen examination, para
1.1, provides that; .

"1.1 ceae Group—D'_vacanCies occurring"in a
calendar yzar should e bul-ul:oa in January each

year and the zzlest lizt will be drawn up strictly
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order <2f 2eniority  (subject o zatisfactory

rvicez) and the EDAz put on the zelact pznel zhould

[33]
O

allottad immediately T the Sub

o
D

o
Divigicon ‘Pecruiting Unitagrecall§ with the number of
Group-D vacancies <aloulsated for that Sub Division{
L ‘ Regruiting Unit."
Undzr Para 1.2 it has heen provided that;
"1.2 EDAs who are ahaove the age of 50 yearz (55
vears in the zasze of 25T semmmnities) will not be

igilkle fcor appsintment as Sroup-D. The <
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date of determining zge will be lat July of &
in which thes recruitment is made."”
In the Aepartment's letter Jdated 25.5.93 instructionz have
been izsued o hold DFCe for promoticon of EDAz to Sroup-Do as
per the preszcoribed scheduls, particularly keeping in view
thoze casea where some 3 the ED Agents due for promotion
zoribed in the

u

2 ars raallnn the age of E0 years, as pr

Reo rnlrmHnP Fules.
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6. The rules olearvly provide  that Sroup~D vacancie

coonrring in a calendar year showld he caloulated in Janua ry

ar

(D
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zach vesr and age iz reckonned asz on lat of July of the y

in whiah the recruitment is made. If that were provizions
~f rulesg, the conolusicn is okvions that the vacancies have

he
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to ke aoslonlated svery year in January.  Inability of
department to hold DPC in any year, in our considered view,
cananok Jdeprive an empioyee who may be otherwize in the cone
of considsraticon in that relevant year, only on the ground
that at the time when the DEC haz actually been held, he had

crozead the sge of 50 years. It iz onply just and sguitable
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year 1997. 1IN that =2vent, the Jdepartment zhonld

that if the [PC has besn held late, the eligibility should

be conzidered with respest to fiw vacancies 2f 2ach year ad

r
‘and with reference to that year if a candidate is within age

limit, he cannot be deniezd the right of conzideration.  In
this case, the last DPC hefsre 1529 was held in h year
1296 and the candidates oconzidered were zenicr to the

applicant. He cannct have any <claim az far az the y
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ig concerned. Arpplicant's date
would have ‘crozsed the age <of 50 jyears in Jnly, 19258 and the
only year lezff for consideration is the year 1997, The

€3 as in

;_,

department iz now required o calonlate the vacanci
January, 19%7 and in noase the applicant iz within the zone

of consideration, his claim zhonuld be zonzidered az at that

-time he was within th2 prescribed age limit.. Since some ofF

the juniors to the appllcant havae hesn 32lected  arfter due
. in

rrocess, the juniocrmosht is likely to gek affected
3
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the applicant finds 2 plac=2 against th

zxamine the

Il

possibility of continning . the junicrmozt perscon against the

-vacanciez of the year 2000 onwards.

7. In view of what haz heen discussed above, we allow
this 0A& and Jiresct the respondents to  calculate the
vacanciseg 2s in Jamary, 1997 and oconzider the caze of the

applicant if he 1is otherwise found suitable &z per his
seniority and satiafactory service.  The age will not lbe
congidered as kar. In czaze2 the appicant ig placed on the
select panel, hs 2hall h:z entitled to hiz place in the

gradation list above his immediate junicr who has been

“already appointed in Group-D.  Pay of the applicant shall

alss e protectec with respect Lo his immediate Jjunicr and

the apprlicant shall be entitled to all consequential

benefits arising therefrom. This entire exercise shall be
completed by the respondsnts within four months from the

date of receipt of a copy 2f this order. HNo zrder as to

costs. : , : ; .
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(A,P.NAGRATH) ' « {8.K.AGARWAL)
MEMBER (A) - _MEMBER (J)




