
IN THE CEN' RAL ADMINISTRATIVE TRIBUNAL, JAIPUR B~NCH, JAIPUR. 

O.A.No.176 2000 Date of order: G.;t.2003 
' ~ . 

Lokes Kumar Jain, S/o sh.S.M.Jain, R/o Bambar Gate, Opp. 

Govt. Agricultural Farm, Jaipur Road, Tonk, Ex LDC, 

Kendriya Vidyalaya, Baran. 

• •• Applicant. 

Vs. 

1. Kend iya Vidyalaya Sangthan, 18, Sanstnagat Kshetra, 

Shah'd Jeet Singh Marg, New Delhi through Commissioner. 

2. Asst .Commissioner, Kendriya Vidyalaya Sangtnan, Regional 

Of fide, 92, Gandhi Nagar Marg, Bajaj Nagar, Jaipur. 

.. 3. Dr.C P.Acharya, Principal, Kendriya Vidyalaya, Station 

'Road Baran. 

M~.s.K.Jafn - Counsel for applicant. 
i 

Mr.V.S.Gu' jar - Counsel for respondents. 

CORAM: 

• •• Respondents. 

Hon• le Mr.H.O.Gupta, Administrative Member 

Hon• le Mr.M.L~Chauhan, Judicial Member. 

PER HON'B E Mr.M.L.CHAUHAN, JUDICIAL MEMBER. 

The applicant has challenged the order passed by the 

respondent No.2 terminating the services of the applicant 

w.e.f. 8.3.2000 as conveyed vide order dated 3.4.2000 

(Annx.Al). It was further stated that an amount of Rs.4281/-

against ne month notice has been deposited in the S.B A/c 

No .102 2 rx ist ing with the Bank of Baroda, Branch Barar v ide 

Cheque Nl.349068 dated 3.4.2000. 

2. The applicant was temporarily appointed as LDC in Kendriya 

Vidyalay , Baran vide order dated 14.8.97 (Annx.A2) and ne 

joined as such on 19.8.97. ·rhe terms and conditions of the 

appointm nt letter provides that; 



"He · ill be on probation for a period of two years which 

may e extended. Upon successful completion of probation 

he w 11 be confirmed in his turn according to availability 

of pirmanent vacancies. 

Durijg the probation and thereafter, until he is confirmed 

the lervices of the appointee are terminable by one 

montrs• notice on either side without any reason being 

assi ned thereof, the appointing authority however, 

ves the right to terminate the service of the 

appo'ntee before ~xpiry of the stipulated period of notice 

king payment of a sum equivalent to the pay and 

ances for the period of notice or the unexpired 

portion thereof." 

The period of probation was extended for another term of 

six mont s w.e.f. 19.8.97 vide letter dated 24.9.99 (Annx.A4). 

By mista e in the above order for six months from 19.8.97 was 

recotded which was corrected w.e.f. 19.8.99 vide corrigandum 

Annx.AS. This period of probation was subsequently extended for 

further ix months w.e.f. 19.2.2000 vide letter d~ted 4.2.2000 

(Annx.A6 • On 28.3.2000, the impu~ned order of termination was 

issued. he language used in the order reads as under: 

Lo~esh Kumar Jain, LDC, Kendriya Vidyalaya, Baran is 

by· informed that his services shall stand terminated 

immediate effect in accordance with the terms and 

itions as mentioned in his offer of appointment 

22-6/97-KVS(JPR)/LDC dated 14.8.97 and this Office 

r No.t.3-45/99-KVS(JPR) dated 24.9.99, 10.1.2000 and 

Ac ording to the applicant, the period of probation lapsed 

on 18.8. 9 and.therefore, the order dated 24.9.99, extending 

the period of probation is wholly illegal and without· 
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jurisdiction and the applicant cannot be said to be on 

probationf In the alternative, the applicant has also submitted 

that in case it is assumed that the respondents could extend 

the probation period even after maximum period of probation in 

h I l' . · ·d h h k d d t f t at eventua ity 1t cannot be sa1 t at t e wor an con uc o 

the applibant was wholly unsatisfactory and the period of 

probationlwas extended with a view to afford an opportunity to 

the appli ant to improve his performance. It is further 

submitted that the period of probation was further extended 

vide order dated 4.2.2000 for six months w.e.f. 19.2.2000. The 

said period was to expire on 18.8.2000 whereas the impugned 

order of termination was passed on 28.3.2000 without seeing the 

performa ce of the applicant. It is, mainly on these grounds, 

the appl~cant has filed the present application thereby praying 

for appr~priate order or direction for setting aside the 

impugned order of termination (Annx.Al) and the applicant be 

declared to be in services for all purposes and to pay salary 

and allolances accordingly. 

3. The I respondents have contested the case by filing reply. 

It has bjen stated in the reply that the services of the 

applicant have been rightly terminated in accordance with the 

terms ant conditions as mentioned in the letter of appointment 

dated 14r8.97 and order dated 24.9.9~, 10.1.99 and 4.2.2000. 

Thus, the action of the respondents is perfectly legal and 

valid i~accordance with the terms and conditions of the offer 

of appoiktment and in consonence with law laid down by the 

Hon 1 ble I upreme Court. It is, further averred that keeping in 

view the activities, work and conduct of the applicant, during 

the period of probation, he was not found fit. The applicant 

was also advised to show improvement in his work and conduct 

and the Principal concerned issued several Memos and duly 

j Jrh 
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warned th applicant but he failed to show any improvement. The 

period of probation was extended keeping in view the 

activitier, work and conduct of the applicant since his joining 

the servibe, while making assessment of over-all performance. 

4. Whe the matter wa~ listed for hearing on 19.12.02, this 

Tribunal directed the respondents to file the relevant 

documentj within two weeks by filing additional reply whereby 

it can bl seen that the applicant was given opportunity to 

improve 1imself. The respondents have filed a detailed 

addition,! reply thereby enclosing as many as 27 documents to 

show thatt the applicant•s work and performance over a period of 

2 years as evaluated and decision regarding his suitability is 

based on his work and conduct. It was further stated that the 

decision to terminate the services cannot be said to be 

punitive in character aimed at punishing the applicant for a 
I 

miscondubt that he may or may not have committed but is based 

on his wbrk and over all performance during the period of 
I 

probatior1 and even after the extended period. 

5. The applicant has not filed any counter to the additional 

reply filed by the respondents. 
I 

6. We rave heard the learned counsel for the parties and have 

gone thrlugh the pleadings. 

7. Beflre we proceed with the matter, it will be relevant to 

mention the decision of the Apex Court regarding the scope of 

interference in respect of temporary appointment/appointment on 

probation. The Apex Court as early as in the year 1958 in the 

case of ~arsho~~~~ f:_al ~hingr~ ~~!.. !:!_!:!_ion of .!_!:!_~!.~!.. AIR 1958 SC 

I 36, he19 that if the termination of service founded on the 

right f~owing from contract or the service rules then prima 

facie t e termination is not a punishment and carries with it 

no evil consequences and so Article 311 is not attracted. But 

~/ 
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even if the Govt has, by contract or under the rules, the right 

to terminate the employment without going th~ough the procedure 

prescrib jd for inflicting the punishment of dismissal or 

removal r reduction in rank, the Govt may, nevertheless, 

choose t punish the servant and if the termination of service 

is sough .to be founded on misconduct, negligence, inefficiency 

or other disqualification, then it is a punishment and tne 

requirem nts of Article .311 must be complied with. ·rhe decision 

in Dhing a (supra) case was further clarified by another 

Constitu,ion Bench of the Apex Court in Benjamin l~~ y~~ Un!~~ 

of India 1967(1) LLJ 718, It followed the two tests mentioned 

"" in Dhing a•s case viz. (1) Whether the temporary Govt servant 

had a ri ht to the post or the rank, or Whether he has been 

visited ith evil consequences. If a punishment were restricted 

to evil onsequences, the Court's task in deciding the nature 

of an or, er of termination would have been easier. Courts would 

only hav to scan the termination order to see whether it ex-

facie co tains the stigma or refers to a document which 

stigmati es the officer, in whicn case the termination order 

would haj e to-be set aside on the ground that it is punitive. 

In these cases the evil consequence must be assessed in 

relation to the blemish on the em9loyee 1 s reputation so as to 

render him unfit for service elsewhere and not in relation to 

the post temporarily occupied by him. This perhaps is the 

underlying rationale of several of tne decisions on the issue. 

The Ape Court in some other decisions while construing the 

languag used in the impugned order, found that it was ex f~cie 

stigmat'c# as in the case of y~~~Ah~ja Vs. ~tat~£! Punjab~ 

Ors, 20 239 and in some other cases the Apex Court 

come to the conclusion that even if the order of termination 

records that the employee was "unsuitable to hold th·a post", 

l{£Q/ 
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tnen sucn a language used in the order of termination did not 

cast any tigma on the em9loyee and was not punitive. This view 

~!Ka£~~ k~ ~~rs, 2001(3) SCC 117. Another celebrated 

decision n the point.is that of ~!!~~_!:!er ~i_ng!!, ~~.!. ~tate of 

~~nja~ 19 4(2) sec 831 whereby· it was said that: 

"Bef re a probationer is confirmed the authority 6oncerned 

is u der an obligation to consider whether the work of the 

prob tioner is satisfactory or whether he is suitable for 

the ost. In the absence of any rules governing a 

prob tioner in this re~pect the authority may come to the 

cone usion that on account of inadequacy for tne job or 

for ny temperamental or other object not involving moral 

~urpitude the probatione~ is unsuitaDle for tne job and 

henc
1 

must be discharged. No punishment· is involved in 

thisj. The authority may in some cases be of tne view that 

the bonduct of the probationer may result in dismissal or 

removal on an enquiry. But in those cases the authority 

may ot hold an inquiry and may-simply discharge the 

pro ationer witn a view to giving him a cnance to make 

goo in other walks of life without a stigma at the time 

of ermination of probation. If, on the other hand, the 

:::J::::::ro:si:::::c::::Ya:re::::::t::n~h:::e:t
0

~is 
ser,ices are terminated without following the provisions 
of Article 311( 2) he can cla'im protection." 

8. Thu , from the decision as quoted above, it can be 

inferred that no·Govt servant, a_probationer or temporary, 

cannot b discharged/reverted arbitrarily without any rhym or 

reason. in order to see whether ,in substance an order of 
terminat'on is punitive, it must be seen whether prior to 

~/ 
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terminat i n 'there was (a) a ful 1 scale formal enquiry ( o) into 

allegatioijs.involving moral turpitude or misconduct (c) whicn 

dµminated in a finding of guilt. If all three factors are 

present t·[e termination has been held to be punitive 

irrespectf~e of the form of the termination order. Conversely 

if any· on~ of the three factors is missing, the termination has 

been uphef d. 

9. Viewing tne case from tne principle as enunciated above, 

now let Ur examine the case of tne applicant. From the perusal 

of the te mination order which has been extracted above, it is 

quite evi ent that this order does not cast any stigma on tne 

applicant and as such not ex-facie punitive. Further question 

which req ires our consideration is whether tne order of 

terminati[n though ex-facie simplicitor can be termed as 

punitive l~n substance in the lignt of principle laid down by 
' I 

the Apex ~ourt. The answer to' this query is also negative, as 

it does not satisfy any of the test and stated above as tne 

-services of the appiicant has not been terminated pursuant to 

any enquiry, into the allegation involving moral turpitude or 

misconduct which culminated in finding of guilt. 

ld. Now, the next question that will arise, whetner the 

applican had a rfght to the post or rank or whether he has 

been visited with evil consequences. The learned counsel for 

the appl'cant argued that the applicant cannot be said to be a 

probatio er as he has completed the period of probation of two 
. 

years on 18.8.99 whereas the period of probation was further 

extended for another six months w.e.f. 19.8.99, only vide 

letter dlted 24.9.99 read with letter dated 10.1.2000 i.e. 

after thl expiry of the period of two. years probation. Thus, 

accordin, to the learned couns~l for the applicant, the 

applican· acquired right to the post and as such provisions of 

~/ 
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Article 3 l of the Constitution attracted and his services 

could not have been terminated without complying the provisions 

as contaired under Article 311. of the constitution. ·rhus, he 

has been isited with evil consequences. In the alternative the 

counsel flr the applicant argued that even if .it is assumed 
' 

that the eriod of probation could have been extended and he 

has not acquired any right to the post, in that eventuality the 

period of probation was on second occasion extended w.e.f. 

19.2:2001 vide order dated 4.2.2000 and this period was to 

expire oJ 18.8.2000 whereas his services were terminated w.e.f. 

28.3.2001, without taking into consideration his performance 

during t e second extended period of probation and also he nas 

been den'ed an opportunity to show his improved performance 

during t e extended period of probation. 

11. On ,he other hand, the learne~ counsel for the respondent~ 

submitted that the probation period of the applicant could have 

been ext nded in terms of the condiiions as stipulated in the 

offer of appointment and he_has neithe~ acquired any right on 

the post nor has be~n visited with evil consequences. His 

per~ormarce during the probation period as well as the extended 

period was not satisfactory and the applicant was given ample 

opportuntty to improve his performance, attitude and conduct. 

He was allowed extension of probation but he failed to improve 

his perfrrmance during the extended period of probation, as 

such his services were rightly terminated. 

12. We ave given thoughtful c6nsideration in the matter. It 

is not d'sputed that the applicant was appointed as LDC vide 

offer of appointment letter dated 14.8.97 and he joined on the 

post on 9.8.97. According to the terms and coriditions as 

stipulat d in the offer of appointment, the relevant portion 

extracte above, it is quite evident that the applicant 
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probatio for a period of two years which may be extended.and 

on succe sful completion of probation, he will be confirmed in 

his turn according to the availability of permanent vacancy. It 

further tipulates that during the probation and thereafter 

until! h is confirmed, ,the services of the appointe~ are 

terminab e by one month's notice on either side without any 

reason a signed thereof. Thus, from the stipulations as 

containe in the letter. of appointment, it cannot be said that 

the appl cant has successfully completed tne period of 

probatio as no such order has been passed by the respondents. 

Further Iontention of th~ learned counsel for the applicant 

that sin e the order extending the period of probation was 
'· 

passed a ter few days when ne has completed two years of 

service tn 18.8.99 and he shail be deemed to have completed the 

period of probation, cannot be accepted in view of the explicit 

conditiol s stipulated in the ~ppointment letter that the period 

ion of two years can be extended and the applicant 

will be onfirmed only when he has successfully completed the 

probatio period~ Further, there is n6 outer limit prescribed 

in the t rms and condition that the applicant shall be deemed 

to have een confirmed on the expiry of a particular period. So 

l~ng. as he order of confirment .is not issued even after expiry 

obation period, the prob~tion may continue till such 

conf irme t order is not issued. The second content ion put forth 

by the l~arned counsel for the applicant t~at by extending tne 

period of probation the applicant was given chance to improve 

his performarice during the extended period as such period of 

probati6n could not have been curtailed and services terminated 

prior t the expiry of such period; there appears to be some 

substance in the submissions ~ade by the learned counsel for 

the applicant but it will not materially affect the decis~, of 
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this case for the reasons stated hereinafter. No doubt, it is 

true that normall¥, the respondents should have watch the 

performa ce of the applicant during the further extended period 

of six m nths instead of terminating the services within two 

months f,om the expiry of the probation period. But as a matter 
\ 

of law, tt cannot be said that the services cannot be 

terminat~d even prior to the expiry of the probation period 

when the performance of the applicant was not satisfactory at 

all and it has come to the notice of the respondents during the 

second xtended period of probation that the applicant is not 

in a poiition to perform his duties on account of his 

deteriolating health and mental condition, as per the advice of 

the Medtcal Board (Annx.R6). In view of such deteriorating 

health and mental condition, how it can be comprehended that 

the ap licant was in a position to improve his performance 

during the extended period of probation even if he was allowed 

to wor · till expiry of the second extended period of probation. 

I . . d . 
Further, the respon ents have placed on record various 

documerts alongwith the additional reply which indicate that 
f! 

the wo k and per~orman~e of the applicant during the period of 

probation was not satisfactory and decision regarding his 

suitability was based on his work and performance and it was 

only Jhereafter the decision to terminate the services of the 

appliJant was taken by the competent authority. From the 

materla1 placed on record, it is .quite evident that during the 

proba ion period and even after the extended period of 

proba ion, there are as many as 27 documents which indicate 

that the performance of the applicant was not satisfactory. He 

was ,dvised to show improvement in his work and conduct. 

Furt)er, the Principal concerned issued several memos and duly 

warn d the applicant and as such it cannot be said that the 

~0 
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applican has completed his probation period ~atisfactorily and 

his serv"ces were terminated without taking in to consideration 

his perf rmance during the entire period of probation. We are 

convince that even during the extended period of probation, 

despite f he opportuni~y given to improve his performance, the 

applicanf has failed to avail the opportunity and his 

performa ce during the period of probation and everi after the 

extended period was quite unsatisfactory. As such, even if the 

services of the applicant was terminated within two months when 

tion period was extended for six months on second 

occasio does not afford justifiable cause so as to interfere 

~:_ ~:ith th order of termination. ·rhe applicant was a probationer 

( 

and as has no right to the post. The competent 

authori y on numbe~ of occasions considered the performance of 

the app icant and it was found that his work and conduct was 

riot sat sfactory and as such the authority concerned was within 

his rigrt to pass the order of· termination in terms of the 

conditirns as stipulated in the appointment letter. we are also 

conciour of the decis~on of the Apex Court in tne case of ~~ate 

of ~~!!j~!?_ ~~ Balde~ Si!!gh ~hosl~ i996(2) A'rJ 411, wherein the 

Apex Co rt held that the petitioner therein could not have been 

reverte during the extended period of probation without taking 

into co sideration his performance during such extended period 

of probation. The Apex Court remanded back the case to the 

authorites to consider the case afresh taking into 

consid ration the performance of the petitioner during the 

extend d period of probation. This authority is not applicable 

in the instant case inasmuch as the respondents have placed 

sufficJent material on record,whicn indicate that under normal 

period las well as during the extended period of probation the 

perfor ance of the applicant was not satisfactory at all and 

~ 
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the applicant was reprimanded and given opportunity to show 

improvement which he failed to avail. 

12. For the reasons stated above, the present application is 

dismissed with no order as to costs. 

Member (A). 


