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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,JATIFUR EENCH,JAIPUR.

*k*k

Date of Deciasion: |4 lnlaoe

0a 19,2000
Dinesh Lal s/c Shri Kanti Lal (Retired Mistry, Loco Foreman, Ajmer) r/o
Bhandarion ka Eas, Sojat City, Distt.Pali (Raj.).
... Applicant
Versus
1. Union of India | through General Manager, Western Railway,
Churchgate, Mumbai.
2. Divisional Railway Manajer (Engineer), Western Railway, Ajmer.
3. Divisional Accounts OUfficer, Western Railway, Ajmer.
.« Regpondents
CORAM:
HON'BLE MR.S.F.AZAPWAL, JUDICIAL MEMBER

HON'BLE MR.A.P.NAGRATH, ADMINISTRATIVE MEMBER

For the Applicant ees Mr.P.C.Jain
For the Respondents eee Mr.T.P.Sharma
ORDER

PER HON'BLE MR.A.P.NACPATH, ADMINISTRATIVE MEMBER

Grievance of the applicant in this OA is that on his retirement he
has not received his full leave encashment. He had earlier filed an 0OA
(N2.97,/99) on the same account, which was disposed of by this Tribunal an
5.2.99, at the stage of admission, with a direction to the respondents
to decide applicant's representaticn dated 26.8.97 within a period of
three months from the date of receipt of that order. The applicant was
given liberty to file a fresh application, in case he was not satisfied
with the disposal of the said fepresentation. In compliance of the said

direction,  DRM Ajmer communicated his decision to the applicant vide

letter dated 29.4,/10.8.99 (Ann.A/2) informing the applicant that in
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addition to leave encashment already paid for 741 days, the applicant was
due encashment ~f ansther 7 days LAF, for which an amont of Fs.1225 /.* »
as encashment, was paid to him. The applicant is not ‘satisfied with
this deci=icn and has challenged the methed of working ont the leave in
his favour for the perizd f£or which the leave recorde were miseing and
his prayer is that the impugned crder dated 29.G.9% (Ann.A/2) may be
quacshed and set aside and the respondents be Airected to maks payment
towards encashment of the balance  leave due in his credit alonqgwith
interest @ 15% per annum w.e.f. 29.2.5% i.e. the date of his retirement,
uptill the date of payment.

2. It is admitted by the respondents that the leave reccrd of the
applicant was miseing for the period from Frhrwavy, 1957 to 20,6068,
Case of the arplicant, as argued Ly the lsarned counsel on his hkehalf,
is that it is the reesponsibility of the derartment to maintain leave

reccrds correctly. By negligen: handlingy and misplacing the leav
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recorde thejcannct act in 2 manner which is detrimental to the interests
of the employees. The applicant enbmite that the provisicons | of
maintaining the leave reccrds and requlating ithe leave acoounts a.re
contained in the Fundamental Fules and Railway Establishment Code. In

he event ~f larse -n the part <f the department, no whimesical approach
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can be adorted which may adverszely affect the employees' interests. In
the instant case, fthe respondents have whimsically adopted some
procedure, which doss not have the sanchion of rules, o reconstruct the

leave accont for the poricd for which it is misaing.  The learned
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coungel submitted that only corvect apprcach in such an event should

have been to reconstruct the leave account from Pay Bill Ledgers or

_ entries in the Zetvice Feqgister or any cther related doouments like

absentee statements etc. Instead «f dzing that, the respondents are

stated to have adopted irraticnal approach inasmuch as for the entire
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rerizd the respcndents have shown that the leave esarned by the applicant
iz 222 days upts 30.6.62, sut of which he has availed of 221 days. It

is obwvice that this approach is totally illzgical and unreaasnable.

2. The respendents, while admitting that the leave reccrd in respect
of the applicant for the pericd from 12.2.57 to Z0.5.438 was not
trazeabls, contend that they have followed the laid down procedurs
correctly.,  For this, the learned. cmngel for the respondents referred
to Pailway Ecard's letter dated 13.1.72 (Ann.F,’l), which lays down
instructicns as to the steps to ke taken in the event geme leave record
in resrect of an employee is missing. The learned ccunsel stated that
under the =aid letter the Zeonal Pailways have keen advised to adopt the
rractice which was beingy followed Ly the Eastern Failway. The practice
followed by the Easktern Pailway is indicated in that Pailways' letter
Mo E.A37,70Ft . I1, dated 5,717.,9.21., 1In view <f this letter, the learned
couneel sakbmitited that there was no arbitrariness cn the part of the
regpondente as the pr;-:ti-:e foll-wad by the Eastern Railway descfites
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the stepe quite 1«:-31ca11y'fc»r reczonstricting the missing leave record.

4, We have carefunlly rperused the oontentes of the Failway EBoard's
lettar dated 13.1.92 (Ann.F,’1) and the ecalmilation dene by the

respondents for recasting the leave accounk of the applicant (Ann.F,/C).

From the very fiéce of thess zaloulations, we have no hesitaticn D saying

that this procedure, in respect of the pericd grecially relating to pre
12¢4,is i-llogical, The pracstice adopted Ly the Eastern Railway relates to
the tims period when 21 Aays lzave was earned Ly an emplsyes in a y=ar,
whereas prictr to 1.1.1966€ the leave earned came t2 aonly 17 daya per
year. The entire practice isg kased on working cui the average leave
availed of by the employee per year by kaking into acocount the leave

actnally availed of Ly him Auriny the five years' perisd from the date




the leave record iz available. It is natural to presums that when the
leave earned during the year iz move, employee may like to avail of more
number of days -n the presumptizn that he can still ke left with scme
leave which could be availed of in future. There wonld very rarely be
an onccasion when duringy all the five years the entire leave earned is
availed of by the employee. 3uch a situation coild eonly arise incase of
grave sickness or prolonged aksence for certain reascns which may be
regularised against the leave due to the employee. It is seen that from
1.1.66 onwarde the leave which conld ke earned in a year was 21 days.
It ie alsn seen that the respondents have taken into account the pericd
from 1.7.62 £o 30.6.73, during which pericd the applicant had availed of
142 daye of leave. By makiny averajye of the zame i.e. 28 days per year,
to debit the same for the period for which the record was missing on
year to year bhasis, Irraticnality of this formula is apparent from the
annavures where the respondenkts -ould not have debited 28 days of leave
in the vears from 1257 to 1905 as the leave earnad itself had a limit of
15 days or 17 days. It is only from 1.1.66 that the lzave sarned was 21
days and the delkit for each vear haz keen shown as 28 days. \In this
manner, the respondents have wotked cut that thev conld pormit leave
encashment of anciher saven days in addition to 74 days which was
already shcwn in their leave rexcrds and which had been encashed at the
time of applicant's retirement. We find the entire methcd adopted as
totally unreascnalzle and irraticnal. Eastern Failway evolved a practice
based =n the admissikility of leave in 1991 and this methsd can have no
relevance for the pericd prior to l.1l.90. In any case, ad-wpting a
practice, which is bkeiny €-llowed on any of the Zonal Railways, cannot
obkain a cclour of rule which could ke legally enforceable. it was the
daty of the respondents to ensure that leave records are properly

maintained and those entrusted with this respeonsibility taken up in

exemplary manner in case they fail to discharge their daties properly.
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There is not even an ista of evidenae brought kefore us that respondents
have ever considered it necessary Lo take actisn ajainet the defaulting
officers and staff. Instead, thev have taken an acticn which becomes a
punishment for the employee i.e. the applicant in this case and this
situation <annot be permitted. We are of the considered view that in
ahsence of any record to indicate the leave actually earned by the
employee during the psricd, for which the leave record is missing, there
cannot he any uworesumption of having availed of any leave. Only-
appropriate coupse of ackicn, under the circumstances, is to acecept that
as mn 30.6.,62 228 daye leave was doe at the credit of the aprlicant,
which was wcarried forward to 1.7.62  From 1.7.68 omwards, the leave
record is availakle and the respondents need to recast the same con this
presumption and in case additicnal leave encashment Leccmes due to the
applimant, the same must k2 paid. We weuld alss like to chserve,
however, that the applicant himself had not been careful akout his own
rights during the ssrvice. Every employee has a right to ask for hiis
leave account from year to year kbasis. He can alsc, on his own, keep
his personal leave record with him. It is apparent that while in
se_r:vice no seritue efforts were made by the applicant to zee his own
leave record and male timely request to the approptiate anthorities to
update the same from time to btime. Because of this lack of diligence on
the rart of the applicant, we are of the view that he is not entitled to
re~eive any interest on the additicnal amount of encashment, which may

kescme diae because of -ur orders.

5. In the light of the atfcresaid disouzsicn, we direct the respondents
tn recast the lsave azsount of the applicant from 1.7.62 onwards by
reckonning 228 dayvs as having hkesn carried forward in his leave account
as on 20.6.68. By takingy into account this hasis and further leave

earned by the applicant dwuriny the balance parkion of his service and
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the leave availed of by him, the net leave at his credit on the date of
his retirement shall ke worked cut and if the number of days comes to
more than 81, already encashed, encashwent for additional amcunt shall
be paid to the applicantt within a period of one month from the date of
receipt of this order. The applicant is not entitled to receive any
interest on this payment provided the same is made within cne month of
the receipt of the order. For any delay beyond cone month, the
respondents shall pay interest to the applicant @ 12% per annum. No

order as to costs.

L.,,{ﬂb | «Q\_A:/,Q://

(A.F.NAGRATH) // (S.K.AGARWAL)
MEMBER (A) MEMBER (J)
[4/




