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IN THE CENTRAL!ADMINISTRATIvE TRIBUNAL, JAIPUR BENCH, JAIPUR
o.A.No.;zz/zood |  Date of order: ‘ﬁﬁ)H)DAﬁSL/—v
Chanda Ram Bunkar, S/o Sh.Prabhu Déyd;,’R/o Jadon
Nagar-B, Durgapuré; Jaipur, working I.asv Addl.
Commissioner, Customs & Cehtral:Excisé, Jaipur.

- | ...Applicant.

‘Vs. ’
1. Union of India ﬁhrougp'Secretary, Mini:of Finance,
Deptt. of Revenue, North Block, New Delhi.

2., Union Public Service Commission, Dholpur House, New

. -A;.\ )
Delﬂéﬁ through its Secretary.

3. . Chietf Commissioner,_Customs & Central Excise, NCRB;,

Statue Circle, Jaipur.

...Reépondents.

Mr.Ajay Rastogi : Counsel for applicant
Mr.Sanjay Pareek " . .: Counsel for respondents.
CORAM:

Hon'ble Mr.S.K.AgarQal; Judicial Member.

Hon'bié Mr.H;O.Gupta,,Administrativé Member:
PER HON'BLE MR S.é;AGARWAL,_JUDICIAL MEMBER. )

In this‘Q.A filed under Sec.l19 of the ATs Act, 1585
the applicanﬁ makes a prayer to quash and set aside the
impugngd order dated 16.2.2000 by whiéh the apélicént has
beén refired\compulsorily from sefvice and‘tg direct the

respondants to reinstate the applicant in service forthwith

on the post of Addl.Commissioner of Customs & Central Excise -

with ail conseéuential benefits.
2. in brief facts- of the case as -stated by the
applicant are that while he working on the post of

Additional Commissioner, Customs & .Central Excise, the

~applicant was served with a memorandum of charge sheet on



o

4.,11.87. The allegations against the applicant\are_that he’

contracted second marriage Whll° hav1ng a spouse, without -

permission 0f the Central Govt, thereby violated the

provisions of Rule 3(1)(iii) and Rule 21(2)'.o£ the CCS

o~

(Conduct ) Rules} 1964. It is stated that after issuance of

the chargefsheet,. enquiry officer was appointed. The

applicant filed'a detailed reply alongwith certificate dated

-

5.1.75 issued by the Sarpach, Gram Panchayat, Norangpura,
Distt.Jaipur, by which it was made clear that _the first

marriage qﬁxtheiapplicant was'solemnized in the year 1959

o

when the applicant was only 14 years of age and this

-marriage was dissolved in the year 1973, as per customs and

usages -prevalent .in the _community and thereafter, the

applicant was ‘married to Smt.Badami in February 1974, much

be fore the applicant jOlned in Govt serv1ce. The Enquiry

s

Officer, after enqu1ry, exonerated the applicant, vide its

report dated 17.9. 92 but the disc1plinary authorlty did not

~

agree.'w1tn the report of ".the. Enquiry. Officer and after

-

considering the submissions of the applicant, ordered'denovo,

enquiry vide its -order ?dated 8.8.94. This order was

i‘cnallenged' by the applicant in O.A No0.1596/94 before

- Allahabad Bench of the Tribunal, wno decided the 0.A on.

4.1. 95, with tne direction to. the respondents to.conclude the

. enquiry w1tn1n s1x montns from the date of recelpt ‘of a COPY -

’ of‘the'order,ilt-is stated'that when the enquiry was not

concluded within the stipulated time, the applicant filed

another 0.A before Allahabad‘Bench of the Tribunal which was

falso disposed of by the Pribunal. It is‘further stated that

tne Enqu1ry Officer recorded the statement of complainant

?

smt Rama Dev1: and. Natnu Ram but . these statements were

recorded behind the back of. tne applicant and the Enquiry
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.Officer completed the enqulry and - submltted the enqulry

report dated 24, 11. 97 The appllcant was supplled copy "of

enqu1ryﬂreport _to whlch he - submltted a detalled reply and

'wr1tten submlss1ons but w1thout any basis and- support of

ev1dence, the dlsc1p11nary authorlty passed the 1mpugned

order dated l6.2.ZOOQ.»It is stated that~the allegations

against the applicaht was that'without'dissolntion of ‘his
first marrlage he contracted second marrlage without

perm1551on of the Central Govt but there was no ev1dence on

)
'

record to ,;ﬁ port tnese allegatlons and as sucn the

‘punlshment 80 1mposed upon the appllcant, is not sustainable

in law. It 1s also stated that the punlshment so 1mposed is

also d1sproport10nate to the grav1ty of charges. Thersfore,

'the appllcant filed th1s O.A “for the relief as above.

3. " Reply was filed. It is stated 1n tne reply that the

' applicant failedﬂto produce any-ev1dence regardlng the fact

T/

]that his firstrmarriage was dissolved in the'year'l973'and

he contracted the second marr1age in February 1974, before

entering 1nto government service, whereas, the applicant

- contracted second marriage in'l975, after he entered into

the government service. It is also stated in'the‘reply that

the first enquiryf officer dld not hold the enqulry in
Vs

accordance with the prov151ons contalned in CCS(CCA) Rules,

'therefore,j denovo enqulry .was ordered, in, terms- of Rule

. 15(1) of CCS(CCA) Rules, 1965.° It is stated that the/

-

statements of Smt Rama Devi and Sh Nathu Ram were recorded

in tne.absence of ‘the applicant but the appllcant never

v
prayed‘for cross-examination of these witnesses,'therefore,A

'the'enquiry officer has rightly reached to the conclusion

-that the charge' levelled against the applicant is fullyv

established and  the disciplinary authority.rightly imposed
. . .. v [ . .



the_punishment”of;compulsory retirément‘upon.the applicant.
It isfstated-that the applicant>was'giVen full opportunity
‘of'hearing and to prove‘the fact that he contracted=second.
marrlage only after d1ssolut10n of flrst marr;age but the
appllcant falled to prove the same. Therefore, he cannot
blame the respondents and thus, the applicant has no casegv\
4. Durlng the argument, the Iearned counsel for- the
applicant venmently urged (1) that the department failed to
'establlsh the »fact 1n the departmental enqulry that ‘the
»applicant’cpgtracted the second ' marrlage in Februaryll975,
dafter enter;ng into'the Govt service.'Therefore, it is a
é;:__M> case of no evidence and f1nd1ng of the enqu1ry offlcer'
o - - ;holdlng the app11cant gullty is tnus perverse and the
punishment so 1mposed on such f1nd1ng 1s also perverse and;
not- sustafnab;e ;n law and that (11) if for the sake of
argument this Tribunal reaohes;to‘the conclusion’ that the
‘fapplicant'was rightlv'held‘guilty'of the charges ;evelledh
. 'agalnst him .in that ‘case the’ punlshment impOSed upon the
appllcant is d1sproportlonate to the grav1ty of the charges.;
5;; -, In support of h1s contentlons, he has referred ( ) Laxman-
. Singh Vs. State of' Rajasthan & Ors, 1998(3) e (Raj H.C)
448, (11) Prakash Babu Bajpal Vs. UOI & Ors, 1995(3) WLC 307
e = _(iii);PrabhurLal Adgarwal Vs. btate of Raj. ‘& Ors, 1991(2)
WLC 469, (iv) M.K.Soni Vs. State of Raj. & Ors, 1991(2) WLC
481 a\nd Kuldeep Singh s, Commissioner of. Pol‘i'pe,’& ors,
(1999) 2 scc 10. '; - : |
5., , Qn{ the .bther hand,~ the learnedf.counsel' for 'the

]
- s

respondents supported the action of the enquiry officer as
well as the disciplinary authority‘and contendedtthat the

dlsc1pllnary authorlty has rlghtly 1mposed ‘the punlshment of

bompulsory retlrement' upon the applicant, after full

P . . ¢
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application of mind, on the basis of evidence on record and

finding of\the enquiryfoffiCer, therefore the same is not in

-any way calls for interference;’

-

6. We have given anxious consideration to the rival

" contentions of. the parties and also perused "the whole

I

record.

-7  “Generally High.Court/iribunal.while exercising the

~,
~

powérs of judicial‘review'cannot‘normally substitute its oWn

conclu31on and the High Court/Tribunal does not act as

"appellate aﬂﬁhority .on the order of punishment passed by the"

disc1plinary authority. But if tne punishment imposed by the

disc1pl1nary Aauthorityv or appellate authority has been

L _ v -
passed without observance -of the* prinCiples of natural_

justice and when it ia observed.that reasonable Opportunity

of 'hearing' is denied or punishment imposed. is —totally.

Adisproportionate'to the proved misconduct, the interference

is called for.\

8. - In catena of'judgments, the legal p031t10n :has been

dlaCUSSed by, the Hon'ble Supreme Court from time to time.

~

9. , .In B.C. Caturvedi Vs. UOI, l995(6) ssc 749(3) the

Apex Court- held that ‘the High Court or Tribunal while

=2

' exerc151Q? the power of jud1c1al rev1ew _cannot normally'

E substantiate 1ts own conclu31on on penalty and impose sSome

:

other penalty. If the punlshment i@posed by the disc1plinary

\author1ty ’or' the appellate author1ty ‘appears4 to be

" disproportionate to the~graVity of charge for High Court or .

¢ , e , :
Tribunal, it would be appropriately mould to resolve by’

directing the,disciplinary_autnority orjappellate authoritu

to reconsider the penalty 'imposed ~or .to  shorten the

litigatlon, it may,itéelf.impose appropriate punishment with

cogent reasons in support thereof.

\



©10. ‘In Indian Oil‘Corpn; Vs. Ashok Kumar Arora, 1997(3)

SCC 72, Hon' ble Supreme Court held that ngh Court 1n suchl

cases of departmental enqulry and flndlngs recorded therein -

~does not exerc1se the powers of appellate Court/Authorlty.

1f The jurlsdlctlon of ngh Court Tin -such cases is very

&

llmlted, for 1nstances - (1) where it is found that domestlc
enqurry‘ls,vitiated.by nonobservance of the pr1nc1ples of
natural'justice,‘(ll) denial of reasonable opportunlty and
if flndlngs are based on no ev1dence, and (111) punlshment

is totally, wisproportlonate to -the proved mlsconduct of an

employee..

11. . 'In Kuldeep Slngh Vs. Commissionerfgﬁ Police>§ Ors,
1999(1) SLR 283, Hon'ble Supreme Court held that 'normallv
.thetHigh'Court”and.this Court wou1d=not interfere with the
.findings»of factfrecorded'at'the»domestic enqurryj‘but if:
,'the-finding‘Of'guiit rs'based'pnjno evidenCe'it‘would:be
\perverse'findinéaand wouid be amenable to 3udicial scrutiny.
The -findings recorded "in '”domestic, enquiryA' Can"‘be‘”

,.characterlsed as perverse 1f it is shown that such a- f1nd1ng'4

1s not supported by any ev1dence on record or is not based
/ .
on any ev1dence on record or no,reasonable,person could have

7

come to such flndlngs on the basis of. that ev1dence.

\12. © In Apparel Export Promotion Counc1l Vs. A.K. Chopra,

1999(2) ATJ sC 227, Hon ‘ble Supreme Court held that one the\
finding 'of fact--based ‘on apprec1at10n of ev1dence are
'recorded —'ngh Court in wrrt jurlsdlctlon may not normally
'1nterfere w1th those flndlngs unless it f1nds that the
recorded flndlngs were ‘based e1ther on-no ev1dence or that
the flndlngs were wholly perverse and or legally 1ntenable.—

The adequacy or 1nadequacy of the ev1dence is not permltted

to,be canvassed before the High Court - ngh Court cannot
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substltute its own conclu51on with regard to the guilt of

,the dellnquent for that of departmental authorltles ‘unless

the'-punlsnment 1mposed by the authorities is ‘either’

A

'impermissible or such that it -shocks the concience of the

d

- ' o
lSm . In Szed Rahlmuddln Vs. D.G, CSIR'& Ors, 2001(3) ATJ

sc 252, Hon' ble Supreme Court held that the f1nd1ng of facts
\arrlved_atvln disciplinary enquiry the';nterference.by the
Court is permissible only when there is no material for the

- said f1ndlag\ or éonclusion or on material available no

reasonable man can reach to such conclu51on.

14, In the 1n5tant case, after”perusal of the'record,>it

becomes abundantly clear that the f1rst enqulry officer held

the appl1cant not gullty for the charges levelled agalnst

‘him and the d1sb1pl1nary authorlty d1d not agree to thls

enquiry report and ordered denovo enqulrya In the denovo

_enquiry, the'applicant watheLd guilty-of the charges and~

| punlshment of compulsory retlrement was imposed upon him. On

a: perusal of the enqulry report, it appears that decision of

——

the enqu1ry/off1cer to hold the appllcant gullty is nothlng

but based on no ev1dence(ghence perverse. The,conclus1on

drawn by ‘the enquiry‘officer,is onlynbased-on one judgment -

g1ven by Addltlonal Muns1f & Jud1c1al Maglstrate, Jaipurf
D1str1ct, Jalpur in a petltlon flled by Rama Devi under
Sec.125 CrPC and in this order -it appears that the

complainant'version is only hear-say which is reproduced as-

N

am"r’é|

o JIt has also not been made clear that who has. stated

the complalnant about the date of second marrlage contracted
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iby the applicant. Therefore, on this basis, it cannot be at

all established that the applicant .contracted the second

_marriage on 16.2.75. Another evidence before'the Enquiry
- Officer wasdtheistatementsvof cohplainant Rama\bevi_and her .
.father Nathu‘Ram. TheSe‘statements were,given in thekyear
el996'f0r the'ihcddent of the year 1975. In these statements, -
~ date of second narriage as cOntractedhby:the applicant is

not mentioned.;Admittedly, these statements were recorded by

theAEnQuiry'Officer in the absence/behind the back of the

_applicant agd no obportunity»of cross examining these two

witnesses were afforded by the Enqhiry Officer. Therefore,
on suchnﬁncrossed testimony of sUch,withesSes; the charge
levelled against the - applicant cannot; stand brored,

particularly when by _these ,statements also it 'cannot

" definitely . concluded whether” second marriage'contracted by"

._/

the appllcant has been solomnlzed before or after 301n1ng'

the services. -Not-. only thls but the/dlsc1pllnary authorlty

5 is 'also not definite at the tlme of-pass1ng the order dated-

-16 2. 2000,,vwhether :the' appllcant contracted the setond.

marrlage whlle in serv1ce, w1thout perm1ss1on of the Central'
Govt, as ‘it" has been mentloned in the order dated 16.2.2000
that "It is, therefore, establlshed that elther the charged

officer has given wrong declaratlon at the time of joining

Service in'7/74 Or‘has'married-second‘time~while in service,

in 2/75 without permission of Central Govt."

15. .- In our opinion, the opinion of UPSC is also based on
surmises and conjuctures and -not based on any reliable and
convincing evidence. Therefore; on the basis of the evidence

\ S

avallable before .the enqulry offlcer, - no other conclusion

'lcan be drawn except that the appllcant was held gullty on

~

the bas1s of surmlses and conjuctures and there - was no..

~



the - customs prevalllng 1n the com

Aappears/ to have been . shlftev' to

\
hY

dlrect rellable and convincing ev1dence before the enqulry
officer  to reach to. the conclu51on that the applicant
COntracted. second marriage whlle in  service, - without

permission of the Central Govt. Therefore, in our considered .

:opinion} holding the lapplicant guilty for the charge

levelled against him*by.theuenquiry officer and decision of

‘thelAdisciplinar§ authority,- imposing the punishment of

compulsory retirement upon' the . applicant, is nothing but
perverse and llable to be quashed. ‘ ‘ i |

le6. ‘ Th$ﬁappllcant was charge -sheeted - in -the year 1987
under - Rule 14 of CCS(CCA) Rules, 1965 for the alleged

mlsconduct of 1975 based on complalnt of his tlrst wife ‘made-

"~ in the year 1985 and the order of the dlsclpllnary authorlty

was passed in February 2000. It appears from the order of

the dlsc1p11nary authorlty dated 3. 12 92, the report of the .

: flrst Enqulry Offlcer exoneratlng the applicant was not

accepted by the dlsc1pllnary author1ty on the ground that‘

the Enqulry Offlcer has not gone 1nto details about the

legallty and authent1c1ty of the certificate issued by the

Gram Panchayat as well as 'the customs prevalllng in the

' communlty of the charged offlcer and in the absence of the

legal declaratlon from the dlstrlct authorltles or Court of

Law. rhe Presentlng Offlcer falled to secure the attendance

~of the maker(s) of the certlflcate 1ssued by the Panchayat.

Hav1ng not done SOy the presumptlon would be that th

i. prosecutlon hasf accepted ' the' authen+1c1ty of’ th

certificate. The Presentlng Offlcer also falled to establls

munlty of the chargs
officer but 1nstead of establlshlng the f ¢
ac /

| the burd
the
Notwithstanding the order of } '

| 1)

\

/;arged oicer

dlsc1 lnar

)M// - SR Y a.““writy



@

. \ . _
d1rect rellable and convincing ev1dence before the enqulry

officer . to reach to. the conclu51on that the applicant
COhtracted4 second marriage while in service, - without

permission of the Central Govt. Therefore; in our considered.

:opinion, holding the"applicant guiity for the charge

levelled against him-b?,thevenquiry officer_and.decision-of
the‘,discipl;nary authority,; imposing ‘tne_ puhishment of
compulsory retirement upohA theA applicaht; is lnothing but
perverse and iiable to be quashed. o

16. Th%ﬂappllcant was charge-sheeted - in -the year 1987

under Ruleé 14 of- CCS(CCA) Rules, 1965 for the alleged

misconduct of.l975'based on complaint of his first wife'made-

" in the year 1985 and the order.of the'discipliharyVauthority

was passeddin February»ZOOO It appears from .the order of

‘the dlsc1p11nary authorlty dated 3. 12 92, the report of the

- first Enqulry Offlcer exoneratlng the appllcant was not

accepted by the dlsc1p11nary authorlty on the ground that

the Enqulry Offlcer has not gone 1nto details about the

legallty and authent1c1ty of the cert1f1cate 1ssued by the

—

Gram Panchayat as well as . the customs prevalllng in the

o community of the charged offlcer and in the absence of the

legal declaratlon from the . dlstrlct authorities or Court of

~Law.4rhe Presentlng Offlcer failed to secure the attendance

- of the maker(s) of the certlflcate 1ssued ‘by the Panchayat.
‘Hav1ng not done so, the, presumptlon would ‘be that the
‘ prosecution has ;accepted " the - authent1c1ty of' the

certificate. The Presenting Officer also failed to.establish

-
1

the ° customs 'prevailing hin .the community of the charged
officer but 1nstead of establlshlng the fact, the burden
appears.- to ,have been . shlfted to the charged“-officer.

Notwithstanding the order- of the disciplinary authority‘
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idifferent  Enquiry  Officer, after the appllcant was

‘explaining charge and seeking fron the applicant acceptance

. h
- P .
’ \ | \ )

<10

seeking'inquiry into these two aspects, the enquiry has been

Tt

'conducted— from the’ veryj.beginning,‘ i.2. the .stage of

~

or'denial'of the»charge.~The,second Enqulry‘Officer, as per
the order of the disciplinary a’uthori'ty:‘ should have
conducted the enquiry from the stage of examlnation of
maker(sL\of ‘the document and ‘allowing the prOsecutlon to.
adduce ev1dence relatlng to the customs preva111ng in ‘the

community of the charged officer. But doing denovo enquiry

by'the se#ond Enquiry OffiCer, is.neither permissible'under
"rules nor in law. The first mnqulry was concluded in the

' year 1992 and. the second enqulry concluded in the year 1996 .

and thereafter, the: impugned order dated 16.2.2000 was-
passed. It took about l3 years to complete the proceedlngs;

There is nothlng on record to show that tne appllcant was

Ay

,,respons1ble for the delay..Under these c1rcumstances, such

_long delay w1thout proper explanatlon and for a cause of

actlon that arose around 1975, would certa1nly be to the’

prejudice to the applicant. Based on whatgis stated above,

we are of .the view that, the order of the disciplinary

authority_which is based on de—noyo enquiry conducted by a

"exonerated by.the first Enquiry Officer and that too passed

after about 13.years of éssue'of chargesheet without proper

explanation and for a cause which arose about 25 years back
ls not sustainahle‘in law. '

17. - lt is worthwhile to mention-here.that the applicant
from the very - beglnnlng is assertlng that his first marrlage‘

took place in - the year 1959, when he was 14 years of age and

stated that this marr1agé‘was v01d,»as-per,the provisions

given in Sec.ll of the Hindu Marriage Act, 1955 and this
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‘"marriage was dissolved as per customs and usages prevailing

in his community, ‘in the year 1973 and thereafter, he

AN

" contracted second marriage in’ February 1974. In'support'of

'nis‘contention,';he applicant produced certificate issued by -

the'Sarpanch, Gram' Panchayat, Norangpura, but the Enquiry

. Officer while giving his report, did not take nots of the

assertion made~byAthe applicant and th2 certificate issﬁéd

by tne'Sarpahch} Gram Panchayat, Norangpura and held the

applicant guilty on ﬁhe'basis of surmises and conjuctures.
In the sap® way, the .disciplinary authority imposed the
punishment on the basis of such enquiry report which was

based on no evidence. Therefore, the findings of such

{

- enquiry and punishment impqsed'dn the basis of such enguiry

report is perverse and liable to be quashei.
18. e, thereﬁore,i quasin the order dated 16.2.2000
(Annx.Al) by which penalty -of compulsory retirement has been

imposed upon the applicant. As the operation of the impugnéd

order dated 16.2.2000 was stayed by the orders of this

Tribunal dated 9.5.2000, therefore, no further order is
A . . : ‘ ‘ / . ’
necessary regarding reinstatement of the applicant and

consequential benefits. No order as to costs.

: : “(s.K.Agarwal)

Member (A). o | o ) . Member (J).



