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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ST ' JAIPUR BENCH : JAIPUR

. ‘Date of order 2} LOTP

0.A. No. 101/2000 S o S .

.\Dally Gill son of late Shri A.S.-Gill, resident of B-7, Vishnu Garden

Pt.I, New Delhi - 110 018} last posting "as Inspector, Customs &
Central Excise, Jaipur. . - -

. ‘ _ S - <.. BApplicant.

versus
1, Unlon o;‘_ Indla through Secretary to ”the Government of Ind1a,
' Mlnlstry of Finance, Department of Revenue, New Delh1.
2. Comm1551oner of Customs Comm1551onerate, Jalpur,' New Central
Revenue Bu1ld1ng, Jaipur (Rajasthan) ‘ - .
3. Addltlonal Commissioner (P&V), Offlce‘ of the Comm1551oner,
' Central Exc1se, Jaipur - I, Jaipur (Rajasthan)

B , o ... Respondents.

" Mr. Rajendra Prasad, Adv., Brief holder for Mr. S.D. Sharma, Counsel

for. the appllcant.

Mr. Sanjay Pareek, Counsel for the respondents.

CORAM:

Hon'ble Mr. Justice B.S. Raikote, Vice Chairman
Hon'ble Mr. N.P. Nawani, AdminisStrative Member
- :O0ORDER:
(Per Hon'ble Mr. Justice B.S. Raikote)
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This applicetion is'filedjfor quaéhing=the impugned order dated
2.2.2000 vide Annexure A/l _with ‘a further direction to  the

'respondents to reinstate the'applieant and to pay all the arrears of

- salaries and allowances and other service bénefits( ‘as if the

applieant was never terminated. ‘The .applicant stated that by the

imbugned order the applicant has been terminated from the post .of
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Inspector Customs,‘Customs & éentral Excise, Jalpur, but th1s order
1s illegal for more than'one ‘reason. The applicant stated that h1s’
app01ntment on: the ba51s of Annexure A/6 -dated 2.4. 99 was on
permanent bas1s and 1t wasA on a permanent post, therefore, the
1mpugned order of termination 1ssued under the prov1so to sub-rule
(l) of Rule 5:0f the Central C1v11 Serv1ces (Temporary Service)
Rules, 1965 (for short, Temporary Service Rules),nis illegal'and:
without jurisdibtion; . The applicant further stated that he was.
app01nted in the office of the respondent No. 2 under the sportsman

v

quota. He was a National Basket—ball Champion and he has been

awarded medals for National Basket—ball Champioships ‘and even

representd for India in .International Tournament in Basket—ball

Since he was a spprtsman ofvlndia ‘arid International fame, he was

,app01nted 1n CRPF, where he res1gned, but his resignation was not

accepted 1mmed1ately._ Thereafter, he - preferred a wr1t petition and
thé "said writ. petition’ has been dismissed by the Delh1 High Court,

and against'that order, he filed an.S.E.P. before Hon'ble the Supreme

ICourt. Later’on, on the adv1ce, he withdrew that S. L P’ Meanwhile,

'by accepting the offer of app01ntment made by the respondent Nos. 2

and 3, he joined w1th the respondent No. 3. He further stated that

5

" the respondents selected h1m after passing the wr1tten test and ‘

'through a selection- process, he was appointed on the post in

question. Therefore, the respondents have 1ssued ‘an app01ntment

order vide order dated 2.4. 9l v1de Annexure A/6, and his app01ntment

-wasvon permanent:basislf He 101ned w1th the respondent No. 3 durlng

- the~ pendency of the wr1t petition filed by him before Hon'ble Delhi

High Court, challenging the . order of vrefusal ‘to accept the

. resignation, hoping a favourable order at the hands of the High

Court. But unfortunately, that was dismissed, and after the

- withdrawal of the S.L.P. filed before Hon'ble the Supreme Court, the

applicant was removed from service by the CRPE on the-ground of his

\
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-unauthofised absence. But the fact remains that the applointment of

'the4 applicant under the respondents Nos. 2 & 3 was on ‘permanent

—

basié. But.on the ground that he suppressed the fact that he was
still in.service of CRPF, New Delhi, the Deputy Colletcor of Customs

‘s Central Excise Collectorate, issued a memo dated 21.02.92 vide

_ Annexure A/13, calling upon him to explain as to under what

circumstances he joined the Customs and Central Excise department,

-and called upon as to why disciplinary proceedings should not be

initiated against hiﬁ,»for.whicﬁ‘appliccnt gave .a detailed reply.
The'applicant'aléo has brought to the notice of the fecpcndents_the
order of-reﬁovalipaSSed by the CRPF, New Deihi, déted 3rd October,
1992, Butvoc receipt of‘that‘order, the respondent No. 3 issued
another memorcndum_datea 16.03.94, stating that there Qas discrepancy
in. the order submitted by him and the order cent by the CRPF, Delhi,
regafding( the kremgvalr order ﬁassed by 'chem, and in ,thesé
circumstaﬁces,'wh§ disciplibar§_procéédings should not be initiated
againsﬁ the applicant‘ for “suppression of facts at the time of
appointmeﬁt. -This posétion‘continued till 1999 andAin‘the’yéar’l999,
the applicént was cuspecded with immediate effect vide order Annexure
A/21 datcd 01.04.99, wich a furthec direction that he should nct
1eave'the Headquafters without ébtaining the prior permission of the
competent authority. Vide order dated 28.07.99, the respondents
directed the ‘applicant to intimate the latest position of‘the case
pending bcfore Hon'ble the Supreme Court. ;-

2; - Thereafter, vidc order datcd.é.Z.ZOOO,‘the.said‘suspension
order was revoked, and on thc same dace, the .impughed order at
Annexure A)l was.passed, terminating the sefvices of the applicant.
He stated that the order of termination in effect is an ordcr of

dismissal without holding a departmentai enquiry. and the same is.

- liable to be set aside. The (applicant further stated that he has

R\
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been terminated on4account of the alleged misconduct, for which the

/.

memorandum has been issued in the year 1982 and l§84 and the impugned_'

order has ‘been passed w1th an object of punlshlng the applicant and

-

it is a measure of pun1shment, and th1s removal order was passed

without mehmnt follow1ng the‘prescribed_procedure and accordlngly,

the same'is'illegal‘and withoUt jurisdiction. Moreover, the 1mpugned

I

"order was . passed W1thout affordlng an opportunty of hearing to the

e

applc1ant and the same is in violation of,natural justice and also";
the Article Bll‘ot the Constitutionjof‘lndia. The applicant further
stated.that his services were taken'byrthe'respondentsAS and 4'as a
sportsman and even he was sent abroad for representing the department N

~

as Sportsman, He was 1ssued congragulatory letters v1de Annexures

,A/17 and A/lB for the achlevements he made in collecting the revenue.

~ -

- In fact, the appllcant was glven 'No Objection Certiflcate v1de‘

-

Anneiure A/20, ‘to . travel abroad, stating that. the appliCant is a

' permanent employee of the department and in these c1rcumstances, the

_ applicant s services could not ,have been terminated during hlS

Servicevas:tempOrary. Threfore, the impugned order is liable to be
quashed. The léarned counSel for the;applicantfalso‘reiterateéthe' _
same points ~urged in  the application and 'submitted number of
judgements 1n support of the contentlon that the applicant's

app01ntment is on_ permanent bas1s, and his services could not have.
been termlnated under. ~ the Temporary Serv1ce Rules.; | Since the

appllcant has successfully completed the probation of 2 years and at;
the t1me of pass1ng the 1mpugned order, he has completed 9 years of

service, his serv1ces could not have been terminated as a temporary.’

service. He submltted_that his services could be deemed to have been

- confirmed and his appointment was permanent . - Therefore, the impugned

FA

" order is liable to be Set aside. Hé also contended thaf,the impugned

order of termlnatlon, even otherwise, in 'effect' is an order- of

dismlssal w1thout holdlng am enqu1ry under Artlcle 3ll of the

'TConstltutlon of Ind1a.> Iherefore, the order of termination is a



Yo
| aked b

N

camaflogue for an order of dismissal. -By’relying,upon the Temporary

-Service Rules, the service on which the applicant was appointed,

never = be treated as-temporary. ; Therefore, the impugned order of
termination is highly illegal and arbitrary and the same is laible to
be set -aside.

¢ . : ~
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.3. By flllng the reply, the respondents have denied the case of

" the appllcant. They have stated that the appllcant has been rlghtly

termlnated on the ba51s of Annexure A/l H1s app01ntment was only -on
temporary ba51s w1thout any conf1rmat10n.. Therefore, he could be
termlnated 'under Rule "5 ‘'of the TemporarY-'Service Rules. His

appointment itself was under~sportsﬁan quota, pmrely on temporary

basis; They' stated that the appllcant has not brought to thelr

3}

'notlce regardlng the re81gnatlon tendered to” the CRPF . However, on |

the basis . of Annexure R/3, the department has learnt that, he has
tendered his re51gnat10n w1th effect from- 2 4.91 and vide subsequent
letter at'Annexure R/4 dated 27. @9 91, the sa1d re51gnatlon letter
was withdrawn. Thus, the appllcant had got the app01ntment in ‘the

respondents department as Inspector under the sportsman quota,

conceallng_the materlal fact of belng already in service and also by -

éiving false information. ' The applicant did not furnish the correct .

‘informationvregarding the writ petition filed before Hon'ble Delhi’
' High Court and its dismissal and his further filing an SLP before

Hon'ble the Supreme Court, inspite of several letters issued to him.

But ‘the CRPF informed the department that the writ petition filed by

the applican in the Delhi High Court was‘dismisSed and the applicant

.was‘considered as a "Deserter". SubSeguently,‘he,was removed fror

- service. They further submitted’that without the resignation bein

1.

‘\accepted by the earlier employer, the appllcant could not apply fc

app01ntment in the respondent department, noy could he be app01nte<
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However, the applicant ultimately was appointed due to suppression of

the fact of his being in sérvice. They have also- stated that rhe.
has fanpered the documents for nis pefsonal'gain. He further stated -
tha£ in the year 1992, tnere was a preliminafy enqniry by the CBI,
SPE, Jaipur, in the matter of misuse oleréw Back‘Scheme, and the CBI
fpund, prima facie, a case against the applicant and accordingly, the
residential prémises of the applicant were raided by the CBI and in
tnesé circustances the applicant was.first,pfansferréd from jsipur to
ths Customs Dinision, Sriganganagar, and thereaftsr,_ taking into
account the gravit?-of the natter, he was placed under suspension.
They further stated ‘that- the applicant. being appointed pnly on

temporary basis, his services were terminated under Temporary Service

Rules, and there is nd’illegality. ‘They stated that in the absence

of any order confirming the service, there cannot bé any deemed

confirmation. The applicant's services were terminated after he was

found unsuitable for 'retention in service. Therefore, the

 respondents have not committed any illegality in passing the impugned

order at Annexure-A/l{ and this application is accordingly, liable to

be dismissed. The learned counsel for the respondents reiterated

what has been stated invthé reply, contending that'the impugned order

being a termination-simpiicitor, cannot be faulted with. At any
rate, the applicanf -wss 'appointed only on temporary basis vide
Annexure A/6. Therefore, his services could be terminated at any
timeiby giving one month's notice or.one month's p%y in iien thereof.

Moreover, the rules do not provide any deemed confirmation. From

this, it follows that the applicant is on either temporary or still

~on probation, and under Rule 5 of the Temporary Service Rules, such

~an employee could be terminated by the employer. He,aenied,the

contention of the applicant that the impunged order of termination is

in effect an order of dismissal. He stated that all the developments

N/'ﬁ
.
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right from the date of his appointment-in the.resoondent department

till his termination, -were Simplyenarrated'by:way of history of the

. case as to what has:happened earlier to the order of termination.

But the respohdents have terminatéd the services of the applicant

oltihateiy being fognd unsuitable, and éﬁchvan.order cannot be termed
as an order of oiehissal and.aS-such, Article 311 of the Constitution
of\ Indie -or- 'eyen ith‘e prihciplee- of nat'ural justice. would not be
apsiioable to the‘facts‘of the present'caee. ‘As long 55 no'autoﬁatic

confirmation, the applioant_contihues to bé on-temporéry-basis, and

accordingly, he has been terminated. Therefore, such ay.termination~

4

51mp11c1tor cannot be 1nterferred with at the ‘hands of thls Trlbunal

'.ACCordlngly, he prayed for dlsmlssal of the appllcatlon. He also

-w relied upon number of judgements in supportvof his contention. The

judgements cited by hoth the sides, we will be coneidering in.the‘

course of order.

a, _ From the pleéaings ofdboth sides as well as the contentions

_ raised'at'theuBar, we have to address ourselves on 2 points in'this

case. i) Whether the app01ntment of the applicant was on temporary
basis, and whether the 1mpugned order of termlnatlon v1de Annexure

A/1 with one month's’ not1ce or pay in lieu of one month's salary, is

4 valid; or not; and (ii) whether the order of termination in

substance, is'én'order'of dismissal,-therefore, contrary to 311 of

the Constltutlon of Indla, belng the one passed without: holdlng an

enqu1ry and without affordlng an opportunlty ‘of hearing to the

~.app;;cant,

25; - Taking up the first poiht,»we notice from the appointment
order dated 2.4.9l’vide'Anhexure'A/6 that the apbliCantvwas offered a

temporary post of Inspector_agaiﬁst the sportsman guota in the pay
. S ’ |

-

W
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scale ‘of- Rs. ‘1640—16—2600—EB—75—2900. Thé"order of ‘appointment
further states that his retention in service is subject to his found
suitable'for Government seryicé and he shail furnish full infofmation
of his previous employment, if any,.in the last 3 years under the .
Government of India or any State Government:"It‘furthe; states that

the applicant is appointed on probation fof a period of 2 years- and

on completion of the périod of probation, ifi considered fit for

. permanént appointment} he -would be confirmed on the post of

Inspector, subject to availability of permanent vacancy. The
condition 14 further stated that the appiicant is warned that
furﬁfshing of incorrect Tinformation on any:pdint, will render him
1iablé to discipliﬁary actién. From the reading of the appointment
letter, we find fhat‘this appointmént was made on-a temporary post
and- he was on probatioh'for a-period of 2 years. "It is an admitted
fact that there was no' confirmation} till the impugned order ié
passed, after the pefidf of 9 years of the appointment.

6{ S It is not/in.dispute on either side that there is no provision
for‘ﬂ&iEdcrnﬁrmmﬁoﬁ'under the Rules appligabie in the service in
Question. The appointment order prescribes for 2 yearé probation

period, but does not prescribe for extension to any maximum period of

"probation. In view of this position as to Rules, it is not possible

: for us to hold that. the instant case is ﬁhe one deemed confirmation.

However, the learned counsel for the applicant relied upon various
judgehents relating to deemed confirmation. Leérned counsel for the
épplicant relied .upon the judgement reportedAin 1997 . (5) SLR 292

[Dayaram Dayal vs. State of M.P. and Anr.], contending that the

services of the épplicaht shall be deemed to have been confirmed

after the expiry of probation period of 2 yeafs and, therefore, his

services could not have been terminated under the Temporary Service

m/“‘ ' !
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Rules. After goiné through the said judgeﬁenty we find that this

judgement_considered>both'séts of decisions of Hon'ble the Supreme

- Court, whiéh decided'the.issue‘whether a ﬁerson shall be deemed to

have been confirmed-or'not. We think it appropriate to extract the

rélevant paras 7, 8, 9 and 14 and 15.

"7. An examination of the rulings of this Court on the guestion .
of probation and confirmation shows that in some cases this
Court has held that mere continuation beyond the period of
probation does not amount to confirmation unless the order of
appointment or the rule contains a deeming provision while in
some other cases, it has been held that in certain exceptional
situations, it is permissible to hold that the services must be
deemed to be confirmed. We shall show that there is no real
conflict between the two sets of decisions and it depends on the
conditions contained in the order of appointment and the
relevant rules that are applicable.
8. On line of cases has held that if in the rule or order of
-appointment a period of probation is specified and a power to
extend probation is also specified and the officer is continued
beyond the prescribed period of probation, he cannot be deemed
to be confirmed, and there is no bar on the power of termination
"of the officer after the expiry of the initial period of.
probation. In the case before a Constitution Bench of this
Court in Sukhbans Singh wvs. State of Punjab [1963 (1) SCR 416],
. Rule 22 of the relevant rules provided a period of probation and
contained provision for extension of probation, Rule 23 for fmk
termination during probation and Rule 24 for substantive
appointment on completion of - probation. It was held that
"aprobationer cannot......automatically acquire the status of a
permanent member of a service, unless ofcourse the rules under
which he is appointed expressly provides for such a result.
The rules governing the Provincial Civil Services of Punjab do
not contain any provision whereby a probationer at the end of
probation period is’ automatically absorbed as a permanent
member of the Civil Service." At the end of the probation, he
is merely qualified or eligible for substantive permanent
~appointment. Thus, termination after expiry of initial power
of probation was held not invalid. Another Constitution Bench
followed the above judgement (vide) G.S. Ramaswamy vs. I.G. of
Police, Mysore, to say that Rule 486 of the relevant Hyderabad
Rules did not provide for automatic confirmation after 2 years
of probation unless the officers "have given satisfaction". -
Similar was the ©position in the case .. befor another
Constitution Bench in State of U.P. vs. Akbar Ali Khan [1966
(3) SCR 821]. Here also the Court held that on completion of 2
years of probation as per rules, the officer contimied to be a
probationer until an order of confirmation was passed.
Sukhbhams™ Singh's case was followed and it was stated that
unless the order of appointment or the rule said that at the
end of the probationary period, if no order was passed, the
officer is to be deemed to have been- confirmed, the officer
continued to be on probation. We may state that the facts in
Kedar Nath vs. State of Punjab [1974 (3) SCC 21] : [1972 SLR
320 (SC)] decided by a three Judge Bench are also similar and
the earlier rulings set out above were followed. , In Dhamjibhai
Ramjibhai vs. State of Gujarat, -[1985 92) SCC 51] : [1985 (1)
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SIR ‘595 (SC)], also the period of probation fixed under the

Rules was 2 years and there was also provision for extension
but no maximum was prescribed. The termination was after the
expiry of the period of 2 years of probation. A three Judge

Bench took the view that there could be no automatic

confirmation at the end of 2 years and that the termination
after 2 years was valid.

9. The other line of cases are those where while there is a
provision in the rules for initial probation and extension
thereof ‘a maximum period for such extension is also provided
beyon which it - is not permissible to extend probation.
Question as to its effect arose before the Constitution Bench
in State of Punjab vs. Dharam Singh, 1968 (3) SCR 1. The
relevant rule there provided initially for a one year
probation and then for extension thereof subject to a maximum
of three years.” The petitioner in that case was on probation
from 1.10.57 for one year and was continued beyond the extended
period of three years (in all four years) and terminated in

1963 without any departmental inquiry. A Constitution Bench of.

this Court referred Sukbhams Singh, G.S. Ramaswamy- and  Akbar
Ali cases and distinguished the same as cases where the rules

~ did not prov1de for a maximum. perlod of probation but that if

the rule, as in .the case before them provided for a maximum,
then that was an implication that the officer was not in the

position of a probationer after the expiry of teh maximum

period. The presumption of his cont1nu1ng as a probationer was
negatlved by the fixation of a maximum time-limit for the
extension of probation. The termination after expiry of four
years,. that is after the maximum period for which probation
could be extended, was held to. be invalid. This view has been
consistently followed in Om Prakash Maurya vs. U.P. Co.op.
Sugar Factories Federation [1987 Suppl. SCC 643[ :-[1988 (1)
SLR 790 (SC)] -and State of Gujarat vs. Akhilesh C. Bhargav
(1987 (4) scc 482] : [1987 (5) SLR 270 (sC)] which are all
cases in which a maximum period for extension of probation was
prescribed and termination after expiry of the said period was
held to be invalid inasmuch as the officer must be deemed to
have been confirmed.

10. XXXXXXXXXXXXXXXXX

14. . Thus, even though the maximum period for extension could -

*lead to an indication that the officer is deemed to be

confirmed, still special provisions in such rules .could
negative such an intention.

15. It is, therefore, clear that the. present case is one
where the Rule has prescribed an initial period of probation
and then for the extension of probation subject to a maximum,
and therefore, the case squarely .falls within the second line
of cases, namely, Dharm Sinch's case and the provision for a
maximum is an indication of an intention not to treat the
officer as being under probation after the expiry of the

'maximum period of probation. -It is also significant -that in
‘the case before us the effect of the rule fixing a maximum

period of probation is not whittled down by any other provision
in the rules such as the one contained in Samsher Singh's case
or in Ashok Kumar Mishra;s case. Though a pleas was raised
that termination of service could be effected by serving one
month's notice or paying salary in lieu thereof, there is no.
such provision in the order of appointment nor was any rule
relied upon for supporting such a contention."
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7. From the abbve.judgement, it is cléar that Hon'ble the
Supreme Court has considered 2 sets of cases, involving 2 sets of
rules. In one set of casés, Rule prescribés for simple.probation-
period of either.2 years or 3 years and the pérsbns cohtinued_on the
post'even after the éxpiry of tﬁe ééid period. bealing'with such a
case in the abqvé,judgement, it is held that éﬁch.Case would not be a
case of deemed confirmation. 'Hon'ble Supreme Courf also pointed out
other set of cases, where a proﬁatioﬁ period is fixed and further
é%tension' is prQVidéd, subjeép to the maximum 'period,' 4nd after
completién of such maximum period, Hon'ble the Sﬁpreme Court held.

that, that would be a case of deemed confirmation. Hon'ble Supreme

" Court further pointed out that. nothwithstanding, prescribing’ even the

maximum period, there may be caseés in which rules may negative the

inference of deemed confirmation. Even though, the learned  counsel

for the applicant cited number of other judgements, some of those

Judgements were considered -in the above case.  Therefore, by
following the law léid down by Hon'ble the Supreme Court in Dayaram
Dayal's case, we think it appropriate to hold that the instant case

is the one in which 2 years probation period is fixed without

' prescribing any further extension for maximum period. Therefore, the

case on héndlis,one of the cases, in which there cannot be any deemed
confirmation. In other words, the persons who is continued even

after the period of probation, it shall be taken that he  has

jcontinued'on,that position as-a probationer only. If that-is the

position of law, it cannot be dispu?ed'that the applicant continued
as é probationer'till he is terminated‘by the‘impugned-order. 'It is
also settled pfihciple of_law that the services of the probationef
could be terminated,‘if he is ultimately fdﬁnd unsuitable. : From this
position of law, the question whether Temporary Service Rules would

apply or not, would be highly academic, since such persons are liable
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to be diséhafged on the ground of unsuitability. Theréforé, we have

to see whether it is a case of simple discharge or termination on the

ground of unsuitability or the instant case is one of dismissal in

. substance, though couched as an order of simplicitor. This issue

‘takes us to the second point.

,

8. So far as the second point is.concerned, on the basis of the

record, we have to' find out whéﬁher' the reSpondenté intended to
' remove_thé applicant from service, with certain backgrounds in this °

" case or it was a simple termination without stigmé. " The learned

counsel appearing<fbr both sides relied upon the judgements reported

in 1999 (2) scc Ql\tRadhey Shyém Gupta vs. UP State Agro‘industries

. "‘Corporation Ltd. and Another], and;(ZOOO) 5 8CC 152 [Chandra Prakash.

Shahi,vé.‘Stape of UP and Others]. . They also relied upon other

© judgements in supporf'of their contentions, but most of them have
been referred to in these,Z judgements of Hon'ble the Supreme Court.

Therefore, we think it appropraite to rely on:these 2 judgements for

the purpose'of appreciating the principle of law involved .in this

case, with reference to contentions of the respective parties.

9. / The learned counsel for the épplicant_contended that the
impugned order is not an order of termination simplicitor but it is
an order éf dismissal, without holdiﬂg én enquiry. he contended that
ail the show cause notices ,issuea to the appliéaﬁt ‘as to why

disciplinary/proceédings initiated against him, form the foundation
of termination ordérh but'not.$imply a motive for the imbugned-order
of-termination; On the other hand, the learﬁed counsel for the
respondents contended fhét all the earlier backgrounds and show cause
notices iésuea, can ,at fhe ‘most be séid to ‘be a ~xﬁotive for

n'terminating the services of the'applicant, but they could not be

.taken as the foundation for such terminétion.
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We have gone throuqh the judgements cited supra and also the
judgements of Hoﬁ'ble the ‘Stpreme Court,- regarding the
1ple 1nvolved in  this case. In (1999) 2.8CC pege'gl [Radhey

m Gupta vs. UP State Agro Industries Corpn. Ltd], Hon'ble the

Supreme Court observed’ that in- order to find out whether the

partl

of di

cular case is a case of termlnatlon 81mp11c1tor or it 1s a case
A
smlssal, the Court have to 11ft the wheel and find out regardlng

the nature of the order passed’ and to find: out whether an allegatlon

~ serve
parag
hAearll

- posit

~ -

d. only a‘s ‘a motive . or foundation for such termination. In
raph 27, " Hon'ble the Supreme -Court after refering to -its
er judgements, expressing divergent views, summarised the

ion of law, as under:- o

"In other words, it will be a case of motive .if the master,
after gathering some prima fac1e facts, ddes not really. wish to

go into their truth but decides merely not to continue a dubious

employee. The master does not want to decide or direct a

.decision about the truth of the allegat1ons. But if he conducts

an enquiry- only for the purpose of proving the misconduct and.
the employee is not heard, it is a case where the enqulry is the
foundatlon and the termlnatlon will be bad." '

In the latest judgement reported in (2000) 5 SQC.152 [Chandra

Prakash Shahi vs. State of U.P. and Others], Hon{ble the Supreme

Court -

further 'clarifiedehthe concept. of . motice ahd foundation as

under:—

%28, . The important principles which are deducible on the

concept of "motive" and "foundation", concerning a pronationer,
are that. a. probationer has no rlght to hold the post and his
services can be terminated at any ‘time during or at the end of
the per1od of probation on account of general unsuitability for
the post.in question. If for the determination of suitability

‘'of the probationer for the post “in question or for his further

retention.in service or for confirmation, an inquiry is held and '

"it is on the basis of that enquiry that a decision is taken to
" terminate his .service, the order will not be punitive  in nature.

But, if there are allegations of misconduct and an inquiry is -
held to find out the truth of that misconduct and an order
terminating the service is passed on the basis of that inquiry,
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the order would be- punitivé in nature as.the inquiry was held
not for assessmg the general suitability of the employee for -
the post in question, but to find out the truth of allegations
- of misconduct against  that employee. In this situation,. the
order would be founded on misconduct and it will not be a mere’
matter of "motlve“. :

29 "Motlve" is the mov1ng power wh1ch 1mpels action for a

definite result; ‘or to put it differently, "motive" is that

which incites or stlmulates a person to do an act. -An order -
terminating the services of an employee is an act done by the

employer. What is that factor which impelled the - employer to

take this action? If it was the factor of general unsuitability

of the employee for the post held by him, the action would be -
upheld in law. If, however, there were allegations of serious

misconduct against the employee and a preliminary inquiry .is

. held behind his back to ascertain the truth of those allegations

and a termination order is passed thereafter, the order, having

regard 'to .other circumstances, would be founded on  the

allegatlons of misconduct which wetre found to be true in the

prellmlnary enquiry." . . A -

2

, Keeping the above ,principle enounciated 'b.y Hon"b}e the Supreme
Court, . we prooeed to consider the facts of the present qase; The

11. The fact that the Aapp‘licant joined the services in Customs and

Central Excise department as Inspector, when he was’ not relleved from.

-the CRPF, is an adm1tted fa_ct_.' The appllcant also does not- deny that

when he was ‘permitted to join in the Customs and Central Excise

_depar_tment, ‘his resignation was not accepted by the CRPF. ATherefore,

he has. to approach Hon',ble{the ‘Delhi High Court for gett’ing his

resignation accepted'by 'filing a writ “petition, and the- High' Court

d1sm1ssed that Writ Petltlon on the ground that he suppressed some

mater1a_1 fact. The appeal filed by the appl1cant before Hon'ble the

’.Supreme ;C0urt was also withdrawn later. The resultant position of

7

'accepted -by the CRPF as. on date, when the appllcant joined the

A Y

these undlsputed facts’ would be that appllcant S re51gnat10n was not

- Customs arid - Excise Department. Therefore, the memorandum- dated

21 02.92 v1de Annexure A/l3 was’ iss'ued “to him, ‘directing the
appllcant "to expl_aln'as to under what circumstances he joined this

department while 'beingw on t_he strength_of C'.R\.P.F.',and ‘as to why

~ disciplinary proceedings‘should not be initiated against him".  On

-
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the basis of these allegations, the explanation was sought from the

" applicant. Thereafter, the Customs & Central. Exc1se Department was

communicated with the order of .CRPF dated 3rd October, 1992, remov1ng

the applicant from service. Finding that there was some discripancy

~in the order’ of remoﬁaleurnished-by the~applicant.andxthe order of

removal communicated by the CRPF.to the Customs ‘and Central “Excise-

:Department,’another memorandum-dated>16 03. 94 vide Annexure A/l6 was .
- issued to the applicant, asking the applicant to explain “different

‘operative wordlnqs“ found in those 2 orders_and_accordingly, calling

upon h1m as to.why drsc1p11nary~proceedingS'againstfhim should not be

'_initiated "“for. suppression' of facts at the time of appointment",

Eearned counsel for the' respondents in the ‘course of’ arguments,;
highlighted with reference . to the application of the applicant,
applylng for the post 1n questlon in the Customs and Central Exc1se

department, stating that the applicant suppressed such 1nformation.

Even 1n para 4 6 of the reply, the respondents have stated that

'"Thus,fthe applicant‘concealed“the material fact of being already in

serv1ce and also gave false 1nformation....". In addition to that,

the CRPF, "New Delhi,. v1de the1r letter dated 28.04. 92 (Annexure R/5),

'1nformed the Customs & Central. Excise department that “A warrant of

arrest has been issued' under CRPF Act andﬂ Rules to arrest him.

 Appropriate action may-kindly be taken against him by you under the

Conduct Rules, under intimation to us'. Thereafter, vide Annexure

R/l7 dated 28. 09 92, the Customs and Central Exc1se Collectorate,

4Ja1pur, 1ssued a memorandum, stating as under =

rd

"Shri Gill. is once again called upon to explain as to under what
circumstances, he joined this department while being on the
strength of C.R.P.F. and ‘as to why disciplinary proceedings
" should not’ be initiated against him. His explanation must
reach the unders1gned w1th1n 20 days- of receipt of this Memo."

The ' letter 'dated 28.07.99 (AnneXure R/29) .of ‘the Central Excise

.Department, addressed' to the -Deputy -Inspector; General of Police,

KN
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CRPF, New‘Delhi, stated as under:-

IITO.

The Deputy Inspector General of Pollce, !
Central Reserve Police Force, ) .

SPL Range, R.K. Puram,

New Delhi - 110 066.

Sir,

" Sub:  Action against “Shri Dally Gill, former Sub Inspector,

CRPF, No. 871570134 - -supply of the copies of the
documents - reauest reg.

Your: kind attention’ is . invited to your office letter ~
C.No.S.IV-9/91 - Trg.-KW vide which it was informed to this
office that Shri Dally Gill, No. 871570134, Sub-Inspector of 120
Bn. CRPF was. '"removed from service" -vide order C.No.
P.VIII.9/92-Fc.III dated, the 3rd Oct., 92 of the DIGP, SPL.
Range, CRPF, New Delhi.

It was further informed to this office “by the Deputy
Director (Trg), CRPF, New Delhi, vide his D.O. letter No. S-IV-
9/91-Trg.-KW dated that C.W.P. No. 3565/91 filed by Shri Dally
Gill in the High Court of New Delhi against the said order of
removal was dismissed by the said Court vide the order dated
03.04.92 on the grounds of suppression of facts by him.-

Thereafter, Shri Dally Gill - (presently .posted as the
Inspector, Customs and Central Excise, under the charge of the
Commissioner, Customs, Jaipur, and is placed under suspension in
an another . case booked by the CBI against him) vide his letter
dated 31.12.92, informed this office about. filing an appeal
before the Supreme Court of India against the said order:.of the
High Court of New Delhi, but . despite repeated reminders, he has
not provided the copies of the CWP No. 3565/91 and the appeal
filed by him before the Hon'ble. Supreme Court of India against
the order of the High Court, New Delhl.

The A551stant Director (Sports), CRPF, New Delhi, vide this

-office letter dated 21.07.98 as well as subsequent reminder .

dated 25.08.98 was requésted to provide the copies- of the said
CWP and the appeal filed by Shri Gill, but till date nothing has
been heard from his end. -

Since the matter" regarding . initiation of disciplinary

‘proceedings. against Shri Dally Gill, Inspector of Customs and

Central Excise is in process, it is, therefore, requested to
make suitable arrangements to provide ‘the copies of the above

mentioned documents at the earliest possible to enable this

office to’proceed further in the matter.
Yours faithfully,
Sa/-

Additional'COmmiésioner (P&v) "
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. From the above letter also, it is furthe clear that the Customs -
” rBCISSV Y\ﬂ”

l_and Central Exc1se Department, was,presssdg the papers for initiation

~

*of the d1sc1pl1nary proceedlngs agalnst the appllcant, .and the

.appllcant was under‘Suspen51on in another case booked by the CBI.

against him. From all these materials, it is crystal.clear that the

~ Customs & Central Excise department, wanted,to initiate dlsciplinary

o~

proceedings'against the applicant, But instead of initiating the

disciplinary‘proceedings\tor'the,alleged'misconduCt; the department

"abruptly vide.order Annexure A/3 dated 02.02.2000, revoked the order.

of suspension and on the veryydate,'a separate order was passed vide

Annexure a/1, terminating the seryices of the applicant under proviSO'
to sub~rule (1) of Rule 5 of Temporary Service Rules, by statlng that .

the applicant was ent1tled to cla1m a sum equal to the amount of his

pay»plus allowances for the,perlod of notice. In_these back grounds,

we have to‘hold that .the impugned order of termination is not an

_-order offtermination'simplicltor, but in effect it is an order of

-~

" -Jismissal mithout~holding>an enquiry, as required under Article 311

of the,Constltution of India. 'Moreovery it has never been the case
of the respondents in their 'reply ,thaty they have terminated the

applicant on the_basis of prellminary enquiry as to his suitability,

except stating that they have terminated'him under Temporary Serviée '
rRules, and they have got powers. No material also placed on record

“to show that the unsu1tab111ty of the appllcant was an issue before

e

the respondents at any point, of time. On the other hand, v1de‘1etter

Annexure A/l7 dated 01.04.92, the'applicant was congratulated for

_ach1ev1ng the revised budget est1mate for the year 1991 92, and it 1s

.,further stated v1de Annexure A/18 dated 02. 04 92 that “the unt1r1ng

o

'and 1mmense efforts put in by you and_ent1re team in the anti-evasion

activities - throughout ,the “year.- have _helped "in maximisation. of

"collections of revenue during'the_year.ﬂ_'Frombthis also, it is’'clear
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that the unsuitability was not the motive in passing the impugned
order of termination. The order of termination has precegded with a
letter by-the CRPF, to take appropriate action against the applicant

vide Annexure. R/5 dated 28.04.92, stating that a warrant of arrest

‘has been issued under CRPF Act and Rules to arrest him and,

tnerefore, appropriate action is required ' against him.  Even the
memorandum issued to thelapplicant from time to time from the.Customs'
and Central Exc1se EEpartmenf, asking his explanations as to why
disc1plinary proceedings should not be initiated against him vide
Annexure R/17 dated 28.09.92, and another letter dated 28.07.99'vide

Annexure R/29 addressed to the Deputy Inspector General of.Police,

CRPF, New Delhi, clearly indicate that the department intended to

" initiate disciplinary proceed1ngs~aga1nst the applicant.’ From all

1

these materials, ir,is clear that ‘the impugned order stands "founded"
on the allegation of such mlsconduct, for which no enqu1ry was held.
In addition to them, the appllcant was suspended on the basis of a CBI
enquiry vide Annexure A/21 dated 01304.99, alleging grave misconduct
against-rhe applicant, as stated inﬁthe reply. It is not stated that
rhe CBI enquiry is already over; But from the fact, it appears that
the CBI enquiry is still pending, and on the basis of the said CBI
enquiry only, the applicant was suspended and the suspension order

was revoked vide Annexure A/23 dated 02.02.2000, and on the very

" date, the impugned order of termination was passed. From this fact,

it is clear that‘there were oertain allegations of miSconduct‘against
the applicant, and'those‘allegations only have impelled the employer
to terminate the.applicant from service, not on the factors of any
general unsuirability of the employee for the post held by‘him. In
view of the law declared by Hon ble - the Supreme Court in Chandra

Prakash Shah1 s case (supra) have to hold that the impugned
cawei ﬂ}y 6L/

‘termination is a camaélegue for an order of -dismissal and the
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allegations made against the applicanﬁ in the Customs & Central
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Excise Department as well as in the CBI enquiry are very serious, and )
the impugned érder passed én sudh allegations,, would definitely cast
stigmé on the épplicaﬁtg Thus, ih our view, the impugned order is an
ordef,wdthout holding an enquiry, is violativé of Arficlé 311 éf the
Constitution of India. Accofaingly, we pass the order as undef:—
. | ﬁThevéppiicatioh is allowed. Thé impugngd order of terminagion
vide Annexure A/1 datea'02.02;2000,lis hereby set aside with a.
direction to . the _resbondents to reinstate the applicant

\

forthwith, treating that the applicant is in continuous service

/
{ 4 - . . )
%b%r notwithstanding such termination now quashed, and the applicant
. shall be entitled to all conseguential benefits. Howevef, it 'is
open-to the respondents to’initiate the departmental proceedings
against the ?pplicant, if they think it appropriate. No costs."
/b
(N.P. NAWANI) ' -(JUSTICE B:-S. RAIKOTE)
\ Adm. Member . : 2 ' - Vice Chairman
A
L cvr.



