I THE CEHTRAL ADMIMNIETRATIVE TRIBUWMAL, JAIFUR RENCH

.

JAIPUR
Date of decisgion: ¢f£.0Z.2004

OA Na.9%9 /20010

Ghiza Lal Verma e/c Shri PBakhtawar Mal, aged akout &7
vears, r/o of plet H~.97, MNandpuri <Colony, Hawa 3arak,
Behind Dundlocd House, Jaipur.
.. Applicant
VERSUS
1. Union of 1India through the @General Manager,
Western Pailway, Chur-hgate, Mumkai.
2. The Divisisnal Failway Manager, Western Failway,
Ajmer.
.. Respondents

Mr Dharmendra Jain, ~ouncel for the applicant.

]

Mr. TJ.D.Sharmna, ~oun

I

el for reapondents

CORAM: |
Hen'kle Mr. M.L.”hauhan, Member (Judicial)
Hen'ble Mr. A.F.Rhandari, Member (Administrative)

Per Hon'kle Mr. M.L.Zhauhan.

The applicant while working as Etation Master
Thirai wae served with a rchargeczheet under Pule o of the
Pailway Servants (Discipline and Appeal) Fules, 19%52. The
charqge agaiﬁst the applicant was that while warking as
Station Master, Chirai in 2 &« 11 henrs on 7.11.87, the
applizant gave permission to take off the signal‘ and
permitted delivery <f anthority t5 proaceed t£o the driver
=~f the train Mo, I,/GIM-VTA Dn. Soods without ensuring that
the line Mo.6 of CTHII Yard over which the gaid train was
ts be pazsz runniny threugh was clear and free from

»

chetruction., Thus the rcareless and negl

[

gent working on

g
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the part of the applicant resulted in the derailment. It
ie alses alleged that the abplicant failed ﬁo depute a
member of Srcocup 'L staff to watch the train from off sidé
and he also failed to report against Zhri Pranlal Jeevan
Sr. F/Man CHII who tempered with the evidencevby removing
gunny hags entangled in the detailed wagon and thus failed
to maintain.devotion to duty;
1.1 An Enquiry COfficer was appcointed to prove the
chargeségsinst the applicant and the Enguiry Nfficer héld
the épplicant guilty o<f the charges. Thereafter the
Disciplinary Authority impoéed the punizhment of stoppage
of increments for 2 yearé with futuré effect vide order
dated 5.6.&89 (Ann.Al); Since the applicant was net
satisfied with the penalty sa impésed, he preferred an
appeal'béfore the BAppellate Authority'and the 2Appellate
Buthority on eramination fouﬁd that the ~harges -stand
estakliczhed. Sincé the applicant was retifing shortiy; the
Appellate Authorify rednced the punishment to stoppaje of
increment to twe years without future effect vidé arder
dated Zd4.%.9%0C (Ann.AZ). The applicant remained silentvfor
a considerakle periocd and thereafter filed a revisgion
petition dated 25.7.91., However, the =8aid reviegicn
petiticn was alsc dismicssed vide ofder Adated 7.6.95
(Ahh.AB). Thereafter the appiicant csubmitted a petiticon tn
the Fresident of India on G.9.%5 against the puniShhent
order and the said petition was alsa disposéé ~f vide
crder dated 002,99 (Ann.A4); It 1is thereafter the
applicant has filed the present OB «on 1;2.?0G0 therehy
praying for the fcllewing reliefs:- |
"i) That the present Original Application‘may kindly

be allawed and all the orders passed in pursuance

tc the enquiry rconducted in the matter deserves

%
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Lo e juashed and set aside and the arder pacssed
by the appellate autheority and the reviéwing
anthority deserves te Lke quashed and set aside
with award of all consequentiéll kenefits 1in

favour of the present applicants.

ii) That the respondents may further be directed to

pay the full pensieon witﬁ arrears and interest
‘thereupon to the app]icént.

iii) Any other appriopriate felief which this Hen'kle
Tribunal may Adeem jusﬁiand prroper in the facts
and circumstances o~f the case may also ke granted

in favour of the applicant.”

2; Hotice of thig application was given to the
respcndente. The rezszpcndents have filed reply.

2.1 In the vreply, the respondents have taken the
sténd that the «crder dated "30.3.99 (Ann.231) Adces nat
pertain tz any statukory rémedy availahble tc the applicant
under Railway Zervants (Discipline and Appeal) Rules, 1063
(for short, Discipline and Appeal Rules) hut pertains to a
petiticn sutmitted by the applicant to the President. The

gtatutory remedies in the disciplinary matterse are anly

the remedies «f appeal and reviesion provided to a

v
(14

delinjuent employee under FRules 19 and 25 of h

ot
(118

Discip]ine and Aprpeal PRulez. As such, acceording to th
respondents, the present 22 is hopelescsly time barréd. The
respcondents have ales taken ckjection that the applicant

has sought multiple reliefs which is pfohibited by Rule 10

of the Central Administrative Tribunal (Procedure) Pules

as the applicant in para 2 of the 0OA has snught relief for
quashing and'settihg aside of the punishment crder as well

as a directicon to the respondents to pay him full pensicon

.
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with arréars and interesat fhereon. Thus, according tec the
respondents,.both the said reliefs are nbt'ca—related and
the applicatinn is liakle t=o Be diSmissed on.this score
also.

2.2 On merits, it has heen stated that‘tne enjuiry
has been zenducted _affer' applying the principles of
natural justice and afforaing adequaté Gpportunity te the
applicant.'since the applicant on every nccasionlhés given
assurance to bring the. defence «counsel, but 3n - every
nccasion none of the two Jdefence counsel has attended fhe
enquiry, as such the Enqguiry Officer was juétified in
holding the enquiry ex-parte and recording the étatemeﬁts
of the witnesses, who were present on the éaid‘date. As
reqgards the applicént's arievance akcut ihcorrect fivation
of pensinn, it has bheen stated that the pensizn haé‘béen
correctly_fixed and a sum 5f Re. i5€4/- was paid to.the
applicant vide cheque dated 27.11.2000 and his FFQ haé
alsx heen revised vide nrder dated 15,11.2000 in térms of
recommendatiéns of’the Sth Tentral Pay Cbmmission. Thus,
the applicant is now géttiﬁg full pensicn cf Rs. J0&83 /-
per month w.e.f. 1.1.19?6. and his grievance regarding

pension does no longer subsist.

3. The applicant has filed rejoinder. Regérding

'limitation} it has been stated that the applicant has

preferred applicaticn tn the Fresident «f India being the
highest authority feor the Tnion of India and he was

pursuing the said remedy under a génuine kelief that being

D -

th highest authority, he is, the »autority who can be
approached for a relief. Hawever, it was decided by the
President «f India against the applicant and immediately

thereafter this 0A was preferred within limitation.
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Therefore, this 0A is well within limitation. As regards
payment of full pensicn with arrears, the applicant in the
rejninder has admitted that after filing the OA, the
respondents have revised fthe pension of the applicant
corcectly. Thus, the grievance of the applicant regarding

payment of revised pension doces not survive.

4. We have heard the learned =nunsel for the parties
and gone thraough thé material placed on reccrd.

4.1 As can he seen from ﬁhe material placed on
record, the applicant was awarded punishment «f stoppage
of increment for 2 vears with future effect by the
Disciplinary Authority vide crder daked 5.4.39% (Ann.Al).
Nn appeal and takihg into a sympathetic view that the

applicant wae retiring shertly, the punishment was reduced

tn stoppage ~f increment for I yvears without future effect

vide order dated Z41.9%.%0 (BAnn.AZ). Thereafter, the
applicant did not fesort tn  the ekatutery remedy as
pravided undef Pule 25 of the Disciplinary and Appeal
Rules within the prescribed pericd of limitation. However,
the revision petition dated 29.7.94 was filed after lapse

of considerable period as per provisione laid down under

Rule 25 of the Disciplinary and Appeal Fules. The Revising

- Authority taking ncte «of the fact that the revision

petitioen has not. heen filed in time and the reasons
mentioned in the appeal dec not bear'écrutiny, hcowever,
passed a reasconed order thereky disposing of the revision
petition of the applicant on merit vide order dated 7.4.25
(Ann.A2). Admittedly, this OA has keen filed in the year

2000 after expiry of the perisd prescribed under Zection

21 of the Administrative Trikunals Act, 1285,

4.2 The respondents in para 2 of the 0OA has made the




o

following averments: -

"3. That the «contents of Para 3 aof the

application are naot admitted. It is submitted

"y
3
0O

that the_punishment arder was issued on 5.6.19;
and the Appellate order was passed on Z4d.,%,1%90,
It is submitted that the applicant was having the
sgtatutory remedy of apreal and reviéion under
Rules 1% and 2E resrectively of the =aid
Disciplinary Pules, which he had avéiled. Thus,
the cause «of action to  the applicant for
approaching this Hon'ble Tribunal had accrued on
24.,%.,1990 and this OA having been filed by him

ime in May, 200D is «clearly barred by

(nd

some
limitation. The applicant had, nec doubt,
preférred a PReview FPetition on 2%.11.19%1, that
is beycond the pericd ~f cne year from 24.9.1990,
the date on which the'appellaﬁe srder was passed,

and the =aid Review Petition was also dismissed

’én 7/16.6.19%95, Even from this date of 7,/1¢6.4.95,

thiz OA is barred by limitation. The petition
submitted by him to the Fresident dn G.D.1995,
keing net in the nature of a regular statutory
remedy against the punishment srder, the disposal
»nf the said petition vide crder dated Z0.5.,1999,
will not have the effect .of giving 't~ the
applicant a fresh cause «of acticn vide the said
crder dated Z0.2.1999. In fact, even otherwise,
the applicant héd submitted the said petition to
the TFresident on £.9.95 and he ought to have
waited for a periad of six months from the date
~f submission «of the s=aid petition and  the

belated reply given tc the said representatinn

%
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will alse not have the effect of extending the

perind nof limitation. It is, therefere, submitted

.that this 0A 1is barred Ly limitation under

Sectiqn 21 of the Administretive‘Tribunals’Act,e

1995 and deserves to’beidisﬁissed."-

Thus, in view of what has been stated akove, we
agree with the stand taken by the respondents that the
present appliéation is time barred and the fpetition .
submitted by the applicant to the Frezident of India on
6.?.95 which was disposged of cn 50.2.99 will not have the
effect of giving the applicant a fresh sanse Af actiosn.’
The mat:er in'this reqard isg neo 1onger res—integra..The

Apex Court in the case of Z.5.Rathore v. Ztate of Madhya

Fradesh, AIR 1%%0 ESUFREME 2OURT 10, decision rendered by
the Constitution Bench, has held that the cause of action
shell bhe tafen to-arisevnot froﬁ the date'of the original
adverse order hut on the date Qhenvthe order ~f the higher
authofity where a gtatntory remedy is provided
entertaining fhe appeai or representation is made and

v has been

h

where no such order is made, though,the reme
availed of, a =iz menths' pefied from the date . of
preferring of the‘appeal or making representation chall be
taken to ke the date when cause of acticn shall ke taken
to have first arisen. The Apex Court further held that
repeafed uneuccessful representétion not provided by law
are not qgoverned by this principle. Further, it has been
held that sukmizsicon of a memcrial or representaticn to
the Head o»f the estabiishment' shall not Le taken into
consideraticon in the matkter nf fixing 1imiteticn. Et this
stage it will ke useful to reproduce‘parafiﬁ, 21 and ZI of
the =aid judgment, which hae ‘bearing «an the matter in

isesue and read as under:- : %Z
' /
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"20, We are cf the view that the cause of acticn
chall be taken to arise not from the date of
mriginal adverse ocrder hut on the date when the
order of the higher autheority where a statutory
remedy is provided entertaining the appeal aor
representation is made and where no such order
is madé,_though the remedy has keen availed of,
a six months' period from the date of preferring
df the arppeal or making «<f the representation
shall be taken tno be the date when cause of
actisn shall be taken tc have first arisen. We
however, make it clear that this principle may
nct be applicable when the remedy availed.of has
not been preovided by law. Pereated unsucceésful
representations n>t provided oy law are nat
g&verned by this principle.

21. It is appreopriate to notice the provigion
regarding limitation under s.21 of the
Administrative Tribunals Act. Subk-section (1)
has prescribed a pericd of one year for making
of the applicaticn and power «of condonation of
delay «f a total pericd of six months has heen
vested under snk-section (2). The Civil Court's
jurigdiction has been taken away ky the Acst and,
therefore, as far. as fGavernment servants are
concerned, Atriclé E8 may noe be inveacable in
view of the special 1limitation. VYek, =suits
outside the purview «f the Adminiétrative
Tribunals Act shall continue to be gaverned Ly
Article 58.

22. It is proper that the position in such cases

gshould ke uniform. Therefore, in every =uch case

tg} ,
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until the appeal or re@resentation provided by a
law is disposed of, accrual of cause of action
for céuse of action shall firét arise only when
the higher authority makes its crder on appeal
or representation.and where such order is not
made on the expiry of six months form the date
when the appeal was filed or representation was
made. Submission of jﬁst a memorial 9or
representation to the Head of the establishment
shall not be taken into consideration in the
matter of fiking limitation."

4.3 The decision rendered by the Hen'ble Apex Court

in the case of S.S.Rathore (supra) was alsc relied by the

“Full Bench of CAT-Hyderahad in ©A No. 27 of 1990,

B.Parameshwara Rado ve. The Divisional Engineer,

-Telecommunications, Elurun and Another, 1389-1991 CAT

(F.B.) Vel.II 250. In para 22, the Full Bench of the

Tribunal held that the cause of action may arise when an

impugned order is passed and the time bsgins to run from

the date of the impugned crder. Zection 20(2) of the Act

visualises a case where no order is passed by the
Appellate authority in a service matter for a period of

six mdnths from the date of filing of the said appeal etc.

- The aggfieved person should not wait indefinitely and law,

therefofe, praovides that onvthe expiry of six months, he
can approach the Tribunal forthwith. The limitation begins
from the expiry of the perind of gix months from the date
of filing ofvthe appeal. The right accrues then and not
before. |

4.4 To the similar effect is the decision of the

Punjab and Haryana High Court in the case of Ramesh Kumar

-

vs. Union nf India and ors.,203Z (&) SLR 55 whereby in
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para 20 after analysing ﬁhe provicsions »f the Act and the
decision of the Apex Court, it has bheen ﬁeld that :-
"(i) The Tribunal established under thé Act
~fann-t entertain an application filed after
expiry of the perizd c¢f 1limitaticen prescribed
under Section 21(1) nnless fhe application
sétisfiés it that he had sufficient cause for neot
~filing the application within the prescrited
period of limitation.
(ii) The rejection of sucrcessive representaticns
cannct  justify entertaininj of ah application
filed aftér expiry of the period ﬁf limitation
unless the relevant service rules aé to the
redressal of the grievances provide for guch
representations”. |
4,5 Thus in the iight of the ratic laid down by the
Apei Court in the case of-S.S.Rathore (supra) wherehby the
gcope of Section 21 of the Administrative Tribunals Bct
was considered by a feven Judgeas Bencﬁ, the present NA is
barred by limitation. We agree with the submissions made

by the respondents that the applicant was having statutory

to
n

remedy of appeal and revision wunder Rule 12 and
réépectively of the Disciplinary and‘Appeal Pules which he
has availed. Thus, the cause df actisn to the applicant
for. approaching this Hon'ble Tribunal had accrued on
ZAd D 1090 of in any case on 7,1%4.&.1995% when his revisicn
petiticn was dismissed. The petition submitted by the
applicant to the'rresident>of India cn A.2,95 heing nét in
the nature of regulaf statutnry remedy againet the
punishment order,_whiéh will not haﬁe the effect of giving
to the applicanﬁ a fresh cause of action in view of the

law laid Azwn Ly the Apex Court in the case of Z.S.Rathore

v
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(SUpra)‘and als> the decigicon gquoted ahksove. Admittedly,
the 0OA was presented in the year 2000 i.e. heyond the
pericd of limitation a§ rrescribed under fecticn 21 of the
Administrative Tribunals Act; As sﬁch the present OA
deserves tc be Adismissed on this ground witheut findings
on merit.

4,6 furingv the «course «f arguments the 1learned
counsel for the applizant ﬁalf—hegkedly argued that since

the present ©A has hkeen admitkted, as such the question of

“limitaticn cannot  be gohe ints while hearing this O0A.

Rccording to us, this arguments is not tenable in view of

the law 1aid down by the Apex Court in the case of Ramesh

hand Zfharma ve. Udham 2ingh Famal, 1933 (%) ZLR <54

whereby it has been held Ly the Apex Conrt that the
application filed heyond the perind of limitation
prescriked under Zecticn 21 of the Administrative
Tribunals Ackt cannct be admitted aad decided on merit

2

withou: ihere being any application for condonation of
delay as contemplated nnder Sectien 21 sub-section (2) of
the Administrative Trikunals Bct, 19585. The ratic as laid

down by the Apex CTourkt in this case is esguarely applicable

to the facts of this case.

S. In view of what has been =stated ahkove, the

present OB is dismiseed being time harred without giving

PN

any finding on merit. Mo order as to costs.

| /)
(A.F .EHANDWI)/ (M.L.QL@N_{

Member (A) Member (J)



