I8 THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUF BENCH,
JAIPUR

G, A NO. 451/93 Daie of ordei: 21/9/99

F.C. Chatuivedi, /o Shii T.C. Chawyvedi, Flo C-59, Sethi Colony,

Jaipur, Since retired D. E. Phories (Flarining) /o G. M. T. B., Jaipur
... Applicanit '

Vs

1. Union of India through Secreiary o ihe Goverriient, Minictry of
Commurications, Depariment of Telecoimnunications, MNew

Delhi.

2. Decsk Officer (Vig. W) Depariment of Telecommunications,

Covernment of lindia, Dak Ehawan, Sanzad Iarg, New Delhi.
...Respondenis

Mi. Man Singh Gupia — Counsel for applicani
Mr. V.3. Guijar - Counsel for regspondents.
\
CORAM:
Hoi'ble Mi. 2. 17, Agaiwal, Judiciel Meinber
Hoiyble Mr. i. £. Nawani, Adminisiraiive Member.

PER HOMWELE MF. 3. 1. AGAFWAL, JIDICIAL MEMEER,




In thiz Origingl Applicaiion, ihe applicani' mekes a prayer o

griash and set agide ihe order Gaied 15.04.1283 and in zllow all

benefiis including arrears wiih inerest @ 18% per annum az if no

punichiment order was passes 2geins the applicant.

I brief ihe fzciz of ihe ca3e as siaved Ly he applicani are that while

werking as Dlw«'lom! Engineer. Telegraphs, @ charge sheel was

seirved upo e epplicant W ud@k Fule 14 of ithe CES (f CA) Pules,

1965 to enguire into the ."ollowu'.g charges:

’
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(d)

!
He rejecied o invalid grounds ishe application of five
, candidzies received in respoiise (¢ Vacency rucuhi Mo.

N

E-Z0/Class IV Fecu /64 dawed 20.07.82;

He invited appliczions only iroin casual mazdoors and
pari-fime maz 2d00rs, bypessing ihe genuine claim of non-
test calegory group ‘D oificialz vide his circular Mo, E

\

20/Group DifPec. Mecif32/1 daied 12.71.32,;
He failed fo hold litsracy iest beiore conveniing a meeiing

of ihe DPC as prescribed; and

He aliered the rumber of vacaicie: froim ihree as
announcec "*aillei o ihat of five it the laier circular aind
subzecguenily zelecied seven candidaize for tesi cziegory

group ‘D’ recruiiment.
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The inguiry officer held the applicarni not guilty of any of ihe charges
ageinst the applicani bui ihe dizciplinary awibhority disagreed wiil the
uncﬂmg” of the inquiry ofiicer vide memoranduim daied 30.7.92. The
applicant submitied a deiziled reply bui withoui conzidering ihe
around raised by ihe zpplicart, ihe inmpugied order daied 16. 483
wae paszed. It i staied by the applicant ihat ihere was no maierial
agzinst the applicant to old ki guilly while disagreeing wiil ihe
repoit of e incuiry r by ihe Disciphrzry auihority. Mo
®
malafides/mntive i proved against e applicant, therefore, no
mizcondici is said io ieve beer esiablished againg: ife applicam. it
i also siaked ihat no chiarge sheel could have been given io ihe
applicarit for boraﬂdc discharge of his duties and ihe applicaini will
sufier huge mount of financial logs i he impugned order iS not
guashed. it is, therefore, siaied o quash end zel aszide ihe
impugned order aaied 16.4.93.
Couniter was filed. It iz acdiiied ihei ihe inquiry Oificer vide his
enquiry report deied ’iO.é 92, E"ueld ell the charges inoi proved against
ihe applicarm bui ihe disciplinary auitioriiy did rot agree wiih e
findings of ihe nouwiry Oiiicer and anar reccrding reagons of
disagreement, the dizciplinary zuihcrity coughit (o file repieseniaiion
by ihe applicant vide memoranoum daied 30.7.92. The applicant
enbiiied his reprce,en-—ulon oi, 15.2.32 siating that it is a case of
huimain error withoui any nalaiide interidion. The advice of UPSC
as aizo zoughi and thr‘ UPSC also held ihe charges against the
applicant of grave naiure. Therefore, Prezident of india wes bleszed
0 pace the unpl igned order and by ihis order an amourni of &

100/- was with-held froim the monihly pension of ihe applicaini or &
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period of six monihs. It iz, furiher sizied thai this O. A is deveid of

any merii and is lizble'io be dismissed wiin cost:
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Heard the learmed couisel for ihe pariies and also perused the

whole record.

The leairried coungel for ihe applicsint vehemently argued thai there
IT NG evidence ori record o wairant ihe digciplinery aumboriiy o hold
the applicant guilly of ihe charges €& there i3 no evidence of
micconduct e record. Therefore, e firudingg of the disciplinary
authority are purverse znd ‘he kpu.misi'trnenﬁ imposed upon ihe

applicant on ihe bazis o this finding is liable i¢ be quashed.

On the other hand the learmed counsel o ihe respondenis has

argued thei iha disciplinary auihority fas ihe right io disagree wiih

the report of the Inquiry Officer and on ihe basis of materiel
available on record, ihe disciplinary authority haz righily diszgreed

with the repori of ihe inguiry ofiicer. He has further argued ihat

generally High Court/ Tribunzl do not interfere with the

findingz/punishimend imgosed by the disciplinary zuithoriiy, hecause
the saime iz not 2 cour of eppeel. Therefore, the pplicant hag o

case.

We have given thoughiial considerstion io ihe rival conienidiong of

hoth the parties and also penized the whcle record.

.

Mizconduci has noi been dafined i CCS (LTA) Pules, 1865 but

misconduci has been deiined in Elack’s Law Diciicnary, Sidh

AR
Edition ai page 999 ihus: M\@JXM L
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“A trensgression of gnine esiablizhed and definite rule of zciion,
& forbidden act, a dereliction from duiy, unlavhid behaviour,
villfal i _characﬁer, improger of wWiong behizviowr its synonyms
are  misdemesanor,  misaeed,  mis hehr vior,  delinguency,
impropriety, mismanagainent, offence ot not r.eghgei ce or

carelessness.”

Miscondurt in.office E'uas been defined as:

“‘Any  urdawiol bei*.aQiou.ur by & public officer in relation ic the
duiies ¢ hi ofiice wilful ivy charac cier. The ierin enbracses acis
which ihe oifice holder had no right o perforin, acis per rormed

improperly, and failure io acf in the Tacs of an affirmaiive duiy to

act.” ~ o

\
P. Pc,munalh Alyer's ihe Law Lesdcon, Feprint Edilion 1987 at P. 821,

‘misconduc’ defines ihs:

“The term nmcog ouc inpliss 3 wrongful u'nenhon and noi a
mere ervor of judgiment. Misconduct iz not necessarily ithe zame
thing &s conduct involving mcral furpitude. The word iisconduct
ig & relstive termy, and has 1o be corsirued wiih reference {o ihe
subjeci malier and e comesxt viherein the ierm ocours, having
régard to ihe scopé of ihe Aci or staivie which is being
consired.  Misconduct literslly means wong conduct or
improper cond. ch In usual parlance, misconduct mesins a
iransgression of zoime esiablished and definiie nule of acuon
wihere no discreiion if lef, except whai necees‘ity may demand

ang cerelessneszs, negligence and uniuliilness are iranggression

g

of zome esiablizhed bui indeiinile, mile of 2ciion, where soime

\
discreiion i3 niecassary leli 1o ihe actor. Misconduct iz a violation
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of defirite law, carslassness or abuss of discors tiuﬁ Lnaer an

Carelessiiess
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Indsinite taw, Miscoact iz a forbidder aﬁnﬁt, 8, a

- forbiddan uality of an act and s Pezcassaiily  iasfinite,

10.
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s wilewiul behavior or

= rigtts of =2 g)«qr”y A

hesn affected.” ) -,

liv e beaiing case Punjas Vs Ram Singh, AR wéﬂ SC

-

29835, okl e Suprame 'C@nmi‘h@ﬂ@ﬂ that;.

“the - word ‘misconas?t though nol capable of [racise
aefiniion i1s reflaction racaive its connotation ’Fn:[\u e context,

the delinguznty in s peformancs and s 2ffet on e discipling

&nd the naturs of the duty. It msy involve wiorsl furpitude, it must

be IMpropar o widag ehizvioor, Ealawi Behavious, willful in
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characiar, fwhidoan ach & ransgression of ssiablished and
¥ 25 i

\
azfinite rules of action oF w

fdomient, o }liganas i parformance of the
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ciuby; tha At CEAInES OF bears forbidden auslity o charactar,
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and the contzd whars in the term ocours.” .
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The facts of this casz ans ol disouiad, iheesfors on (e bhagis of

N

the facts and ciraimstanoss uf T3

= gnd i the light of the

jllﬂ("i\ avant of %]w TEle the Duerzniz Cot, 2 imentionsd above,

We ﬁﬁdl that the il uﬂlwg of Bex wise an@wry authority is not

supsortsd oy any evidancz and i apiasrs to e INErSlY an emror

of Jjuigementimistake,  carcizssress o neclicence  in
Ao G - . = -
/
.
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performancs of duties no melatiss could ba sstabtished aoainst

ote ¥




Nermadly, tha High ©
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plizant. Tharsfars, the adiion of the aculic

charactarisad a8 misconouat.

AT

wnal wordd Anb nterfere with the
findings of fact as recorded by His gy Officer/Disciplinary
Authcrity but if if is basad on no svidencs the finding will be

P:—L (;; \m%‘fj} Q‘%\J"uu"ﬂ ‘\N@lﬁv_ﬁﬁ\xj [\A(.———v nul#[ \\Qvu uug._ U ju [I'§ )\[m ?rarﬂ gfg[fuﬁil‘wy.

e hane? Kishore Va o Stabe of Bitar, AR VS ST IETY, twas

hela By Horbls thie Sunramea Doort that if the s to

susein tha chargss framad against the dedi Wik, he canhiot ba
~

hizle gutlty &3 in tha! svent the findngs recapded by the Ercpuiry

A\

Officar would me pervarsa, The finding recordad in & dormestic

. e P T Y TR S v e g e p S BTl
INCLATY S i Sharaci=rised as narvarss if it is shown that such

& firding s oot supoartad by any avidencs on record of is not
kased on tha avidarcs adduned by the narties or i reasonahle
Larsn would navs coms o those findings on e basis of that

e This vizw was also followiad in 8o mzny ceses ! oy the

Aper Caurt and ulimately i Rejinder KNmae kindra Vs, Delhi

Admiistration & Ors, AIR 284 SC (308 i was hald that whara

tha findings of miscondust ars bazed on 0o legal evidence and
' ,

the Sonclusion is ooe o winich fo resacnabis man could wme,
the Sn2ings can e rejectad as nerverse, It was 2lso [3id down

thetl wiharzs & uasidudicis ﬂ fribunal records findings Faged) Gi Fio

lega! evidancs and the fine e IS ErE e Jiit o bass on
Conjecitings a0l survusas, the anduiry suffers from the additional

infirmity of non-appiication of mind and stands vitizted,
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held thal the High Court ar Trituns' whils aannis w3 the \pc:»w\e.r of

juct: |el PECEV AL ot noTnally w stantiate it own conclusion on

Fan@ty 20 i Tess s r Wt oher raralty IF %z Zunizhient

imprsed by iha dizsiclinars suthcrity oF the apoeiate authority

BETEANS Wy N dEpnnartionsie 10 the groviy of charge for igh
Cout or Toizune!, it ool Fa AR El Tl 4D restive by

dirzaing e Jisdplinany athority  or appsllatz authority  to

racinsidar the maralv iny “osad of o shorten he Higatisn, i may

itself imy AOENERS o {‘“"“rn:i AW OOgE T ESONS N support

i

thereof. , | | ‘;

TE. Similar vicv viae algs “I'&n (i dien D7 Carnlsaliorn, Vel Ashol

~

Karar Rora (72575 (3) 855 72 and ¥ was El»ﬂlw uf"ﬂi dvz High Sourt
} J

& of deparimaitel inguirs 2573 findings recarded 4 2p3in

ragss s poast of apoeliste sourtaibority. The
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A jurisciction o the High Colnt ie such ~aess is vary linvied, For
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IRSIEN5E, Whars s found hat dor estic m;uurv I viiated by non-
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, I ficie s ars NAC e’ aee, ()
[ <r'm'u.t iz dsprovortionats 0 e provad misoordoct of the

@mpﬁ@ye@.

165 Suldzzs Sing «h V. Coimitissionsr of Folize 2 Ore, 1955 (7) SLR
223 H] VSlE Sugrarae Condl fal) that rslumiy thz FHigh Court and

this oot and thiz Courl wod ol irerfiars wigi e firdings of fact

e

ralomdad an the doinastic aonivy, bt # ths Fodling of oui¥ iz hass
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CONG avidanss Dwanld be parvarss Gnding ancd wauld e arienatle :
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to judicizl scrutiny. The findings recorted in domesiic enguiry can be

characterisad as pervaise if it is shown ihatl such 2 finding is rok

supporied by any eviderice on record of is noi bzesd on &Ny
evidente cn record of N0 reasonable persor could have come io
suchy findings cf -'i;he hazgig of i.hét. evideinca." It is 'i’.n._.u"ii'.er held ihai a
hroad disiinciion has, iherefore, o be| maimsined beiween e
decizions vhich are perverse and hoze wh%ch are net. If & cecision
is amived & on no evidence o evidence which is iKoroughly
unreliable zind no reezoneable PErIoi would aci upcn i, ihe orcter
would ba ceiverse. Bul if the there ig soie evidence or récord
which is zccegtable and which could be relied wpoin, nowsosver
COi’ﬂp@t“-diOU% it may .be, ihe conclusions woula noi be ireaied as

perverse zine the findings world nol be interfered wiih.

/

On the basziz of sbove legal prepasition: and in the facie and

circunstances of thiz caze, ther? 5 ne evidence ¢f misconduct
againgt the zpplicart end finding of ithe disciplinary aumborily io
imipose the said punishiment upcn the epplicant 2ppears 6 be based
PO 1o evfder@e. Thersiore, these findings are perverse and liable

o be set aside.

Me, ilereiore, allow this QA and se’ 23ide the impugnea oirder

daied 1€.4. 33 sind direct the iespondaits 10 refund the amouit so

with-held within ihwee morhs from the date of receipt of a copy of

{

(M. F. Hawsni) (2.1, Agarwal)
Meriber (A) . | Memiber (J)
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