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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 

JAIPUR BENCH, JAIPUR. 

Date 0f decision: 

OA No.521/1999 

C.L.Tc·mar s/c. 2.hri Puran Singh T.:.mar, .::i.-Jed about 

r- I~ 
I '-' 

Jawahar Uag.3.r, Mahucalla 

Gangapurcity, Distt. S3.waimadhopur, at present 

employej on the p0st of Instructor in Divieional 

Engineering Staff Training Centre, Western 

Railway, Kota. 

•• Applicant 

Versus 

1. Union 0f India thr0ugh General Manager, 

Western Pailway, Chur~hgate, Mumbai. 

2. Div ie ic.nal Western 

Pailway, Y0ta Division, Ycta. 

Ar::lditional Divisi.:.n3.l Railway Man3.ger, 

Western Railway, rota Division, Eota. 

4. Senior Divisional Engineer (Horth), 

Western Pailw3y, Y0ta Division, ~eta. 

i:: 
...J. Shri Divisional r< • .:.en 1r:_.r 

Engineer Heai'.i.:1ua rter, Western Ra i 1 way, 

Kota Division, Kota. 

•• Respondents 

Mr. C.B.Sharma - counsel f0r th9 applicant • 

Mr. Tej Prakash Sharma . :::.:.unsel fc.r the 

respc•ndents. 

CORAM: 

Hon'ble Mr. M.L.Chauhan, Member (Judl.) 

H0n'ble Mr. A.Y.Bhandari, Member (Admn.) 
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0 R D E R 

PER HON'BLE MR. M.L.CHAUHAN. 

The appl i«:::ant is aggrieved of the 

impugned ·:::har9esheet dated I::.:.:::. ~,,5 (Ann. Al) and 

the puniehment imposed vide impugned llIF dated 

4.11.99 and has filed this OA thereby praying for 

quashing the .3 f.:0resa id .:.rders with all 

c0nsequential benefits. 

2. Fa;::ts the i::ase are that the 

applicant while w0rting 3s row Grade-I was issued 

a ch:1rgesheet dated 18th March, 19~6 under Rule 9 

of the Pailw.:iy Serv3nts (I1ie.::ipline 3nd Appeal) 

Pules, 1968 (hereinafter referred to as 

Discipline and Appeal Rulee) thereby containing 3 

article of charges. A detailed inquiry was 

conducted by the resp0ndente and only one charge 

W9S held t.:, be p1·.:0ved by the In.~uiry •)fficer. 

There:1fter, respondent No.5, the Disciplinary 

Authority, imposed the punishment of remcval from 

eervi 0::e vide .:.r.Jer dated 2-L: .• ·~,.~, (Ann.A-±). The 

applicant pref erred a detailed :1ppeal 

respondents no.3 pursu:1nt to par3 (c) of the 

Disciplinary P._uth.:0ri ty whereby it was mentioned 

that under Pule 18 0f the Railway 3ervants 

(Dieciplinary and Appeal) Fulee, i;;11:,3 an appeal 

against these ·=·rders 1 i es t.:. AI1PM, 're.ta :i~_l·~-- '_:) ~-S..-v1·i:·l~ 
1 ~ ~ 

·'I the" >apr-•eal is preferred within -!5 days fr0m the 
i/ - -

date of re.::e ipt .:.f this n.:• ti ce. The Appellate 

Authority quashed the order pa~sed by the 

Disciplin:try Au th.:·r i ty and dire.::te.:1 the 

~ 
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Disciplinary Authority t0 tate further a~tion 

fr0m the etage of c0nsiaering the defence of the 

charged empl0yee dated It 

relevant to menti0n here that one of the gr~unds 

tal:en the 3t:"r:·li1:ant in the appealwi_s. that the 
. I!\-

by 

0rder ~f remov31 from service has bee~ passed by 

the authority lower than the appointing authority 

and this c0ntenti0n of the 3ppli~ant was 3ccepted 

by the Appellate Authc.rity thereby 

the appointin9 the delinquent 

employee >s DPM, Yota in the grade of Ps. 7450-

Therefore, the UIP dated ~4.5.99 is 

qu3shed and the r::ase ie remitted ba ::l: t•:• the 

[•is.:ipl inary JI. u th,:. r i t y consideration 

defence of the charged employee dated 18.3.99 

(Ann.A6). Pursu.:mt to the afc.res3id 0rder dated 

L:3. 7 .·.:i·~,, the I·PM, r.:.t:i. passed fresh ·=-·rder vide 

impugned 0rder dated 4.11.99 (Ann.A~) vide which 

f .:.11.:.win·;J punishment has been imy_:.c.sed upc.n the 

applicant:-
t\. • 

ReverE'10n to the next lower grade i.e • ... 
reversic·n s·::ale Fs. 65.00-10500 

(R3PPj cf pay Rs. G500 per month fer a 

period of three years with future 

ef fe.::t the mentioned 

overleaf." 

It is against this order, the applicant 

hae filed this OA thereby praying fc1 r qu3shin9 

the .:.rd er C•f punishment as well as the 

char~esheet issued vide memc, dated 18th M3r.-::h, 

1996 (Ann.Al). 
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? _,. u.:.ti.:::e of this appli·::ati.:0n was given to 

the respondents. The respondents have filed 

detailed reply thereby opposing thie OA. 

4. The applicant has also filed rejoinder. 

i:: _,. Si:0me griev.::in·:es have been made by the 

applicant in this OA on the gr0und of illegality 

in conducting the proceedings such as - (a) the 

disciplinary proceedings were initi3ted by the 

incompetent authority in brea.::h 0::if Dis·:: ipl inary 

·-·.r and Appe31 Rules, inasmuch as, Shri Mul:eeh Gupta, 

Senii:.r, DEtl, I~c.ta wae worl:ing c0 n ad-h0.::: baeis 

only, as such he was not a competent authority to 

exerciee power 0f disciplinary auth0rity, (b) the 

applicant was examined prior to prosecution 

witnessee ( c) there is a delay in ieeuing 

char9esheet, ( d) listed a.: .. ::umen ts were nc0 t 

supplied, (e) penalty imp.:0 sed t.y the DF.M-Eot:i 

amounts t0 double penalty ::ind laetly that since 

the m:itter was remitted by AI•RM, r.:.ta t . .:. the 

Dieciplin:iry Authority, the DFM who exercise~ 

same disciplin:iry powers as that of ADPM w9s not 

competent to pass fresh order, besidee being 

e~ceesive inaemuch as even if the charge is 

legally held to be pr'}ved th3n there is a loss 0f 

Fs. 1:.40 only bein9 the cc0st c0 f :=::'2 piles which 

was declared aE under specification. 

<:, • We have considered the sutmieeions m:ide 

by the learned counsel for the applicant. 

Hciwever, it is n.:,t nei:essary for us tc0 go int :i 

-~-=-- ,.,..._ ______ ------- - ··-- --- __ , -- ------..-...---------'-" 
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the merit of the s.:dd griev:1n.::e~~ 2ince we are c.f 

the view that the applicant has not exh:1usted the 

statutc.ry remeay by way ,:.f arpe.:11. The i.~arned 

counsel for the applicant argued that there is no 

further channel of appe:il since in the earli~r 

i:,.::.::asi·:·n when the caee was remitted bad: to the 

Disciplin:1ry Auth·:iri ty, appell3te l="'.:'wer was 

e:·:err::ised by the ADPM. Sin.::e be.th ADRM and DRM 

have been vested with same p0wers under the rules 

and since the impugned 0rder Ann.A~ has been 

passed by the DPM, as such no further appe:tl lies 

under the Discipline and Appe:tl Fules. We d0 not 
'-. .. 

agree with contention r3ised by the learned 

counsel for the appl i.::ant. Ae can be seen from 

the c.raer cf puniehment d3ted ..J..11.Si·~, (Ann.A.2) 

passed by the DFM, it has specifically been 

mentioned in that order that under Rule 18 c.f the 

Pailway Servants (Dis.::ipline 3nd Ar,: 0pe.3l) Rules, 

1968 :1ppeal against this order lies upon to 

CE/CCG, if the same is prefe1-red within ..J.5 days 

from the date of receipt 0f this notice. As such 

the c.:.ntent ir:·n of the .3ppl i.::ant that under the 

rules, there is no provision fGr appe:tl cannot be 

accepted. 

6. 1 In view of what has been stat ea aJ: .. :,ve, 

we are of the 7iew th3t the right tG file :tppeal 

was 3V3 ilable to the appl i •::ant and it was open 

for the him to ventilate all the grievances 

before the appellate authority bef.:.re ·::oming to 

this Tribun:tl. If the cc•ntention of the learned 

c.-:.unsel f(:.r the .3pplicant that in the instant 

case, the order .:.f punii:.hment Ann.A:'. has been 

rassea by the Appellate Authority acting as 
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Disc ipl i nary Auth·=·r i ty, is a.:;.::epted, even then 

the right 0f appeal and revisi0n/review cannot be 

denied whi.::h is av3ilable unaer the rules. This 

is the view which has been held by the Apex Court 

in the •::ase c.f 2.urj it Ghc.sh vs. Chairman and 

Managing Director, United Commercial Bank and 

hae held th3.t where an authority higher than the 

discir_:.l inary 3.Uthr::.rity it::elf the 

punishment, the order 0f punishment suffers from 

no illeg3.lity when no 3ppeal is provided t0 such 

authcrity. However, when an appeal is provided 

t.:. the higher 3.uthority ::;.:in.::erned against the 

order of the dis~iplinary authority or 0f a lower 

authority and the higher authority passee an 

order .:.f punishment, the errq_:.1.:.yee •X•ncerned is 

deprived of the remedy of appeal whi::h is a 

subst:intive right given him by the 

rulee/regul3.ti0ne. An employee cannot be deprived 

of his substantive right. What is further, when 

there i~ a provision 0f ar_:peal against the order 

of the disciplinary authority and when the 

appellate .:.r the hi9her auth 0: 0 rity against whc.::e 

order there is no appeal, exercises the powers of 

dieciplin3ry authority in a given case it re::ults 

in dis·::riminati•:.n ag.3inst the emr_:.fyee 0·::.:.nerned. 

" This is particularly eo when there are no 

guidelines in the rules/regulati;:rns :is tc. when 

the higher authority .:.r the .3.pr_:.ellate :iuthority 

should e :·:er.:: i se the pc0wers 1:,f disciplinary 

authority. The higher or appell3te authority may 

choose to exercise the power of the dieciplin3ry 
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authority in sc.me ·:ases while not dc0 ing SC1 in 

other ·~a see. In such r:~asee, the right C•f the 

emplc.yee depends upc,n the ,::h,:·i·:e C•f the 

higher/appell3te authority which patently results 

in di scr i mi na ti .:.n between an empl.:,yee and 

employee. Surely, su~h a eituaticn cannot savour 

of legality. Hence we are of the view that the 

i::ontent i.:.n adv.3n°::ed c0n t.ehal f of the resp.:.ndent 

that when an appellate authority chooses to 

exerciee the p0wer 0f disciplinary authority, it 

ehould he held that there is no right of appeal 

prc.v ide:l under the regulatic0ns be 

accepted. 

6. '.'2 As already stated above, in the instant 

case, the order 0f Disi::iplinary Authority itself 

indi ::ate that the appeal under rule 18 of the 

Disl'.::ipline and Appeal Rules, will lie t<:1 O::~E/•:X~·3 

~I~/((_, 
'!; . ., such ar:.peal sh.::.uld be preferred within -!~" days 

from the date Gf receipt of the notice. It cannot 

be said that the applicant has been denied 

statutory right of appe31. In any caee, the order 

imp0sing penalties 3S epecified in Rule o whether 

made by the Disciplinary Authority or by any 

Appell3te or Fevieing Authority is an appealable 

order under P~le 18 (ii). As such, this st3tutory 

remedy has to be availed and ordinarily no 

application lies before this Tribunal unless 

remedies available under the relev3nt service 

rules ae to redressal 0f grievance is availed at 

the f i rs t ins tan °:: e as r: er 3 e ct i c. n .'2 (1 ( '.:.: ) of the 

Adrninistr3tive Tribunals Act, 1985. Since the 

right of appeal ie substantive right, we 3re of 
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the view that the applicant eh0uld firstly raiee 

his grievance bef0re the Appellate Auth0rity, 

before going into the merit of his grievance in 

these proceedings. 

6.3 Acci:.rdingly, the 3ppli·::ant ie directed 

to file appeal before the Appellate Authority 

mentioned in Ann.A~ within 15 days from the date 

cf p3ssing of thi~ order thereby raising all 

permiesit.le 9r.-:.-.unde available to him alc.ngwith 

copy of this 0rder. In case the appeal is filed 

within 15 days, the Appellate Authority shall 

entertain it without raisin9 the queetion of 

limitati0n and decide the same 0n merits by 

paesin9 a speal:inJ oraer within two m·:0nths frc0m 

the date of receipt of such appeal. 

7. With these observations, the OA is 

disp0eed of with no order as to costs. 

(M.L.~~, 
Member (A) Member ( ,J) 


