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IM THE CENTRAL ADMIINISTRATIVE TRIBUWAL,

JAIFUR BENCH, JAIFPUR.

. . i -
Date <f de-cision: ZJiMarch, 2004

03 MNao.521/1999

C.L.Temar &/« Shri Puran Eingh Tomar, aged abkont
42 years, r,/a Jawahar Magar, Mahucalla
Gangapurcity, Distt. Sawaimadhopur, at present
employed on the post of Instruckar in Diviesional
Engineering Staff Training Centre, Western
Railway, Kata.
.. Applicant
Versus
1. Union of India thrcugh General Manager,
Western Failway, Churchgate, Mumbai.
2. Divigicnal Railway Manager, Western
Pailway, Fota Divigion, Fota.
3. Additional Divis=ional Railway Manager,
Western Railway, l'ecta Diviszion, Fota.
4. ‘Seniocr Divisicnal Engineer (North),
Western Pailway, Fota Divieion, lcta.
5. Shri V.E.Eheda, Senior Divisional
Engineer Headjuarter, Western Railway,

Fota Diviaien, Eota.
.. Respondents
Mr. C.B.Zharma - counsel fcor the applicant.

Mr. Tej Prakash Zharma - <counsel for the

respondents.

CORAM:

Hon'kle Mr., M.L.Chanhan, Member (Judl.)

Bon'hlz My, AJFP.RPhandari, Member (Admn.)
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PER HON'BLE MR. M.L.CHAUHAN,

The applicant iz aggrieved of the
impugned chargesheer dated 13.2.95 (Ann.Al) and
the punicshment impersed vide impugned IIFP dated
4.11.99 and has filed this OA therehy praying for
quashing the aforesaid orders with ail

consequential benefits.

2. Facts of the caze are that the
aprlicant while working az IOW Srade-I was issued
a chargesheet dated 12th March, 123¢ under Rule 3
of the Failway Servants (Discipline and Appeal)
RPules, 1968 (hereinafter referred to as
Discipline and Appeal Fnle=z) therehky containing 3
article «of <charges. A detailed inguiry was
conducted by the rezpondents and only one charge
wag held to be proved by the Ingquiry Officer.
Thereafter, respondent HNeo.5, the Disciplinary
Authority, imposed the punishment of remcval rfrom
gervice vide order AdAated 4.5%.9% (Ann.Ad). The
applicant preferred a detailed appeal to
respondents Neo.3  pursuant to para (=) of the
under instructione in the order passed by the
Disciplinary Ruthority whereby it was mentiocned
that wunder Pule 12 of the PRailway Servants
(Disgciplinary and Appeal) Fules, 1942 an appeal
against these arders lies to ADRM,Toka Mol pgaicled

3 “? ei/

the ~appeal is preferred within 1% days from the

.

Aate of receipt of this notice. The Appellate
Anthority Juashed the order passed Ly the

Disciplinary Authority and Airected the
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Disciplinary Autheority Eto take further acticn

from the =tage of <-onsidering the defence cf the
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charged employee dated 15,3,

relevant to menticon here that one of the grcocunds
taken by the applicant in the appea%hﬁﬁithat the
crder <f removal from service has beén‘passed by
the authority leower than the appeinting authority

and this ecntentisn of the aprlicant was accepted

by the Appellate Authority thereby holding = 7o

the appointing aunthority of the delinguent
employee‘;s IPM, Fota in the grade of PRs. 7450-
11320, Therefore, the IP dated IZ1.5.,99 isg
quashed and the rcacse is remitted bazk to the
Disciplinary Authority feor consideration  of
defence of the charged employee dated 18,.32.99
(Ann.A&). PFursuant ke the afcresaid order Aated
Z23.7.%2, the LFM, Fota pasced fresh ovrder vide
impugned -rder dated 4.11.99% (Ann.A2) vide which
following punishment has Leen impozed upeon the
applicant:-

“Reversgicn ks the next lower grade i.e.

reversion to  scale  Fs. 5500-10500

(ESEP) <of pay Es. S5O0 per.month for a

pericd «of three vears with future

effect for the reascne menticned
overleaf."”

It ie against this crder, the applicant
has filed this OA thereby praying for cuashing
the «arder of ° punishment as well as the
charjesheet issued vide memc dated 12th March,

1996 (Ann.Al).
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3. Notice of this applicaticon was given to

D]

the respondentz. The vrespondents have filed

detailed reply thereky opprsing this OA.
4. The applicant has alsc filed rejcinder.

5. Seme grievances have hbheen made by the
applicant in this 02 on the ground of illegality
in conducting the proceedings such as - (a) the
disciplinary praceedings were initiated by the
incompetent authoarity in hkreach of Disciplinary
and Appeal Rules, inasmuch as, Zhri Mukesh Cupta,
Senincr, DEIN, @octa was working on ad-ho:z hasis

only, as such he was nokt a competent anthority to

D

wercice power «f disciplinary authority, (k) the
applicant was examined prier to  preosecuticn
witnegsee (c) there iz a delay in issuing
chargecheet, (d) listed ccoumenks were not
eupplied, (e) penalty impcosed b? the DRM-Fokta
amounts to dcubkle penalty and lastly that gince
the matter was remittea by ALRM, Tzsta to the
Digciplinary Authority, the DFM who exercices
came disciplinary powers as that of ADPM was not
competent £o pass fresh order, Lkesides bkeing

excegegive inasmuch as even if the charge is

0
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legally held to ke proved than there is a los

Fe. 1540 only being the oecsgskt of 22 piles which
was declared az under specification.
6. We have conzidered the submissicns made

by the 1learned counsel for the applicant.

Hawever, it is not necessary for unug ko 3o into2
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the merit of the =aid grievance$ since we are of
the view that the applicant has not exhansted the
statutcry remedy by way of appeal. The lzarned
counsel for the applicant argued that there is no
furﬁher channel of appeal since in the earlier
w-casion when the case wazs remitted back to the
Disciplinary Authority, arpellate power was
exercised by the ADPM.‘Since beoth ADEM and DRM
have heen vested with same powers under the rules
and =inece the impugned crder Ann.Al has been
passed by the DPM, as such no further appeal lies
under the Discipline and Apreal Fules. We 42 not
agree with contention raised by the learned
counsel for the applicant. As can be seen from
the crder «¢f punicshment Jdated J1.11.5% (Ann.Al)
rassed hy the ©DFEM, it has sepecifically been
mentioned in that order that under Rule 15 c¢f the
Pailway Servants (Discipline and Appeal) Fules,
1968 apreal against this order 1liez upon to
CE/CCG, if the same is prefervred within 15 days
from the Jdate of receipt o~f this notice. As such
the contention of the applicant that under the
riules, there is no provigion for appeal cannck be
accepted.

h.l In view ~f what has been stated akove,
we are ~f the view that the right to file appeal
was 3availakle to the applicant and it was open
for the him to ventilate all the grievances
before the appellate authority hkefore coming to
this Tribunal. TIf the contention of the learned
counsel for the applicant that in the instant
rase, the arder <f punishment 2Ann.A’ has bLeen

rassed Ly the Appellate Authority acting

L



Disciplinary Authority, is accepted, even then
the right of appeal and revision/review cannct he

denied which is availakle under the rules. Thisg

=]

is the view which has bLeen held by the Apex Court

in the rcase «f Zurjit Gheeh ve. Chairman and

Managing Director, United Commercial PBRank and

“ers., (1995) 24 AT 373 whereby the Apex Clourt

has held that where an auﬁhority higher than the
diegciplinary auntheority itself impoces the
runishment, the crder of punishment suffers from
no illegality when no appeal is provided te such
authority. However, when an appeal is provided
to the higher authority <concerned againzt the
order of the dizciplinary aﬁthority'or rf a lower
anthority and the higher authority paseses an
crder of punishment, the employee concerned is
deprived «f the remedy of appeal which is a
substantive right Jiven to him by the
rules/regulations. An employee cannot be deprived
of his substantive vight. What iz further, when

there is a provisicn «f arpeal a2jainst the order
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of the disciplinary authcority and  when
appellate or the higher anthority against whaose
crder there is no appeal, exercises the powers of
Aigcziplinary authority in a given case it resnlts
in discrimination against the empiyee conerned.
This 1is particularly eo when there are no
guidelines in the rules/regulaticons as to when
the higher authﬁrity ar the appellate authority
should exercise the powers of disciplinary
anthaority. The higher «or appellate authority may

choose to exercise the pawer of the dieciplinary
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anthority in scme <cases while not AdAsing so in
other cases. In such cases, the right of the
enplovee depends npon the ~hoice of the

higher/appellakte authority which patently results

ol

in iescriminatisn between an employee and
enmployee. Surely, such a situaticn cann2>t gavour
nf leqgality. Hence we are of the view that the
contentisn advanced on behalf of the respondent
that when an appellate authoriky choases to
exercice the power of disciplinary authority, it
chruld ke held that there is nn right of appeal
provided nnder the regulaticns cannakt be
accepted.

A.2 As already stated above, in the instant
case, the order of Diseciplinary Bunthority itself
indizate that the appreal under rule 128 of the
Digcipline and Appeal Rules, will lie ko CE/2C3

M;dtfgw

2= such appeal ghould ke preferred within 15 Jdays
from the date of receipt of the notice. It cannot
ke said that the applicant has been denied
statutory right of appeal. In any case, the order
imposing penalties as epecified in Egle < whether
made ky the Dieciplinary auntheority or by any
Arpellate or Fevieing Authcrity is an appealable
crder under Pule 12 (ii). As =zuch, this statutory
remedy has to ke availed and ordinarily no
application 1liees Lefore this Tribunél unless
remedies availakle under the relevant service
rules as to redresszal of grievance is availed at

the first instance as rer Section 20 (2) of the

)

Administtraktive Tribunale Ack, 1225, Zince the

i

right of appeal is eubkektantive right, we are of



the view that the applicant shcnld firstly raise
hie grievance hefcre the Appellate Antharity,
hefore going into the merit of his grievance in
these proceedings.

f.3 Accordingly, the applicant is directed
te file appeal before the Appellate Authority
menticned in Ann.AZ within 1% days from the Adate
cf paséing of this order thereky raising all
permiszsikle grounds availakle .to him alecngwith
copy of this corder. In case the appeal ie filed
within 1% davye, the Appellate BAuthority shall
entertain it without r3ising the question of
limitatian and decide the same on merits by
passing a'speaking order within twe montha from

the date =of receipt of such appeal.

7. With these ohservations, the 0A is

Adispcea2d of with neo order as to costs.
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(A.EW (M.L.CHA N’)

Member (A) , Member (J)



