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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

O.A.No. 517/99 199
T |

DATE OF DECISION_ 13.4, 2000

__W Mishra Petiﬁonet
o .
Mr, Mahendra Shah Advocate for the Fetitioper (s)
' ~ Versus \
W . |
Union of India & Others -_Respondent
Mr, M, Rafig . ___Advocate for the Respondent (s)

CORAM :
#The Hon’ble Mr. s.K. agarwal, Member & udicial)

The Hon'ble Mr. | : /\

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whother thzir Lordships wish to see the fair copy of the Judgement ?

‘4, Whether it needs to be circalated to other Banches7f the Tribunal ?

.
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- _7\/(‘.{

(S.K. Agarwal)
Member (J)



IN THE CENTRAL ALMINISTRATIVE TRIBUNAL, JAIPUR BENCH; JAIPUR.
C.A.Nc.517/99 : Date of crder: PEXV‘z,orjj
Puneet Dec Mishre, S/c Shri Gyanendra Dec Mishra, R/c 16,

Gangwal Perk, Jaipur. -
) ...Applicant;

Ve.

1. Unicn cf 1India thrcugh Secrétaryg Ministry of Hcre
Affeire, Gevt. of InCia, Nerth Bleck, New Delhi.

2. The Directoer, Inte]ligencé Puresu, Mini. of Hcre Affairs,

o Nerth Elock, New Delhi. , )

3. | Shri Govind Vyas /(IPS), Jcint Directcr, Subsidiary

B  Intelligence Rureau, Jaipur. |
) 4, The Assistant Director, Subsidiary Intelligence PBureau,

'Jajpur.- '_ T »

s

r..Reepondents.
Mr.Mehendra Shah - Ccunsel for the applicant
é*} Mr.M.Refig - Counsel fcr respcnCents. (
\ CORAM: ’ f
Hon'ble Mr.S.K.Agérwal, Judicial Merber
- PER HON;BLE MR.S.K.AGARWAI ; JUDICIAL MEMRER.
In thie Original Applicaticn uncer Sec.19 cf the Adwinist-
, retive Tribunals Act, 1985, the appljcant rakes a prayer tc quash
and cet asice the impugneé, créer detec 27.10;99 by which the
-appljéant' was fransferred tc Jecdhpur end order dated 1.11.99,
refusing tc ccneider the ieéﬁe applicaticn of the applicent pricr:
‘tc his join at Jechpur. - | ‘
2. '~ The cffice crder dated 27.10.99 ie reprcduced as belcw:
"On his reporting back -at SIBR Hors, Jaipury Shri P.D.
,Q‘ ' - Mishray, ACIC~-I1 is further posted tc Jcdhpur uncder 2D,
Jodhpur. He ie relieved w.e.f. 27.10.99(AN) with direction

oy /4

tc report to AD, Jodhpufu without aveiling -oining time."
3. Facts of the case as stated by the applicent éré that he
was recruited as Asstt.Central Intellingence Officer Gr.II jﬁ”July
N 1986 and cn account cf his butstanding perfcrmence, he was selected
__ fer & tour tc Unitéd Naticn. Cn his return ffcm'tourg respancdent
. Nc.3 has straight sway refused the applicant tc jcin the duty anc
'has‘djrected tc wait fcr scre time. 1t is statec that respcndent
Nc.3.alsc uttered humiliating weré te the respondentsﬁv "T will
see"y "ycu have earned lot of money at PBeosinia and Kecscve,
‘therefcre, ycu hsve tc face ccnséquences. The applicant fell

mentally Gieturbed therefcre, he submitted an applicaticn fcr leave

‘on 27.10.99 but his leave was alsc nct sancticned. It is stated
that the impugned crcer of\tranéfer wae due tc arbitrery and adment”
‘ \ :

and inhumren attitude and conduct-cf respondent Nc.3 and refusal of
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leave by resgoncdent Nc.3 and treating the applicent as unauthcrised

~,
\

absentee is alsc illegel, malafide and arbjtrary'and‘irrational.
Therefcre, the applicant filed this O.R for the relief as menticned

above.

4. On 17,11.99n3an interim crder wes issgued by thies Tribunal

directjng.respcndent‘No.3 nct to relieve the aspplicent if he has
nét'alréady been rélieved till the next date. _

5. Rep1§ was filed. In the reply the allecaticns mede by the
applicant have been emphatically 6enj§d ané stated that\ after
returning " from tcur, . the applicant wes pcsted tc Jodhpur in
aéministrative exigencies and there was nc nalafjée.cn the part cf
respendent No.3. An cadGitional affidavit was aleo filed by

respcndent Neo.2 for controverting the allegations made by the

‘applicant.

€. 1" heard the arguments cf the learned ccunsel fcr the
parties Vat length and alsc peruseé¢ the whcle reccrd and the -’
averments made by the"partieé, in 'their pleadings and Jéga]
cjtatichs as referred by the learned ccunsel fer the applicent.

7. - Transfer is an incidence cf service, nc gocvernment servant.

has any legal fjght' for beihg posteé at any perticular place.

Moreover, transfer frcm cne place to cther place ié:necessary in

public interest ené exigency in public edministraticn ?:’-f:‘ helé
. . ) P
valid. _

84 In Gujerat, Electricity Bocard Vs. Atme Ram Sugcmal, AIR
1989 SC 1423, it was held by Hen'ble Supreme Ccurt that an erployee
holdin a transferable post cannct claim any vested right to work cn
@ particuler place as the transfer crder Coes not effect any c¢f the
legal rights and Ccurt cannct interfere with a transfer/posting
which is made in public interest cr on administrative exigency. It
is further held that hcwever, transfer crder can be interfered with
if it ie illégal cn the grouné of viclaticn of stetuteory rules cr
cn the ground cf melafice. ' ‘ _

9. - In UOI Vs. H.N.Kirtania, AIR 1989 SC 1774, it wae held by

Hon'ble Supreme Ccurt that transfer of a public servant made cn

administrative :grouhd cr in public interest 'shoulé¢ nct be
interfereé¢ with™ unless there are strcng and preesing grounds
rendering the transfer order illegal cn the ground cf violation of

statutery rules or cn ground of mélafiée.

. 10. The law releting to transfer is ncw well‘settled and by

catena of -udgmente prencunced by Hen'ble Supreme Ceurt, it hes
been held that transfer is an administrative function. The emplcyer
is the best Judge abcut the reguirement &ané posting of ite

emplcyees. Ccurte are not tc interfere with the discretion cf the
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emplcyers in such matter. Sccpe of judicial review is very limitec
ené the transfer can be challenged cnly cn twc circumstances namely

- (i) when the transfer is an act of melafide on the part -cf
respendents and (ij) when'it..is made in viclaticn of statutory
prcvisicne. . '_ >‘ - ‘
11. The lesrned counsel fcr :the applicant vehmently argued
that the impugne¢ crder cf transfer wes the gut- come cf the
‘malafide action of respondent No.3.. ‘ 4 \ '

State of Tamil Nadu, AIR 1974 SC 55, it

was held that "We must nct aleo overlcck -that the burden of

12. In E.P.Royapps Vs

establishing malafides is very heavy on the perscn whc alleges it.
The . allegaticns of melafides are cften mcre easily' rade then
provided anc the very seriocusness ¢f such ellegaticns Cemands precct

cof & higher crcder of credibility."

i$ 12, This propesiticn wes reiterated in Shivajirac Nilangerksr
 patil Ve. Dr.Mshesh Machav Gcsavi, AIR 1967 SC 294 held that "It

wes scrmewhat unfortunate that allegations of malafides which could
have nc foundsticn ‘in fact were mace ané several cases which had
ccme up before this Court and cther Courts and it had been fcuné
that .these were made merely'with a view tc cause preiudice or in
the hepe that whether they have basis in féce or nct scme cf which
_might'at\leaét stick".’ V
14. . Malaficdes can be established either by direét evidence c¢r
»nby the circurstances of each and every casé. Nc deubt inference cf
'malafice can be drawn by taking intc acccunt the attendent
circumetances but such interference must be based cn factusl matrix

b © - " es laid Gown in M.Shankarnarayena Ve. State cf Karnataka, AIR 1993

SC 7€3y the Hen'ble Supreme Court helé thet "It may be permissible
in an apprcpriate cese tc dJdraw & reascnable interference of
malafide ' frcm .the facte pleaded and established. PBut such
interference ‘must be besed on factusl ratrix and such factual
metrix cannct remsin in the reelwr cf instituticn, surmiee of
‘contjecture. | ‘ o
15, The guesticn raisec whether the applicant céuld establish
the element cf malafide against respchdent Nc.3. There is cnly an
averment cf the applicant &dlleging melafide against 'respcndent No.3
which respcndent Nec.2 has denied in ~&C many wcrds by filing
additicnal affidavit. Ne cther evidence is there cn reccrd sc aé tc
E%SL\‘ ‘say‘that the impugned crder of transfer ie ncthing but'fhe cut come
)\“;.,é"’/’ cf the malafide attitude cf respondent Nc.2. Nc inference of
‘ ' malaficde cen be drawn cn the basis cf the averments made by the
perties and facts.and circumstances of this case. In public service

transfer is an incidence cf service, but it cannct ke =z2id tc be

Ve



cenciticn of service either expressed c¢r implied unless it werkse

i

cut tec be punitive. The Cepartment is the beet jucge 'to decide how
te djstribﬁfe and utilise the services of its emplcyees.

le. - In the instant casey I CG¢c not find any basis_tc interfere
with the impugneé crcer of trensfer cn the greund cf melafides as
alleged by the sepplicant. Howevery, con the &llegaticn of the
applicent, the departmental auth,crlj.;c'jes must teke & seriocus ncte
and if'nécessaryg may enguire into the aellegations made by the
" applicant. . ﬁ. : | '

17. in view of the Icfegcing discussicnsy no inteference in.
the impuoned crcéer of transfer is called for. ‘

18. M.A No.135/2000 has fileé befcre this Tribunel efter
hearing the arguments’jn-the 0.2 stating that vide order dcated
15.2.20C0, the epplicant wes transferrec¢ tc Delhi end he is willing
tc gc cn trensier to.Delhi. The applicant filed & ccpy of the orcer
“cf transfer alongwith the M.A. Reply to the M.A was alsc filed by
the respondents stating that the transfer crder dated 15.2.2000 qua
the applicant has‘been cencellec vicde crder Cated 7.4.2000. In this
ccnnecticn, it weould be pertinent to menticn thét This 0.2 was not
admitted i1l the créer dated 15.3.2000 wae issued by the
respondente to transfer the applicant tc Delhi. Therefcre, the
transfer cf the applicant tc Delhi curing the pencency of the O.A
dces nct beceme necnest as the O.A was nct adritted cn the date cn
which the crder cf transfer wes passed, in Qiew cf the provjsicné
- . given unéer Sec.19(4) cof the Aéministrative Tribunals Act, 1985.
Sinée’ the epplicant has expressec his wjllinéhess befcre this
ATribunal tc gc cn transfer to Delhi, therefcre, the respcndents are
directed -tc consider the case cf the applicant sympathetically for
his tranefer tc Delhi. : : |

19. . With the sbove Girecticns, the C.B an@ M.B No.135/2000 is
‘éispcsed‘of acccrdingly with no crder as tc coste. The interim

éirection already issued cn 17.11.99 stances vacated.
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- (S.K.Rgarwel)
Merber (J).




