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IN THE CEN1 RAL ADMl NISTRATlVE TRIBUNAL 
JAIPUR BENCH, JAIPUR 

O.A. No. 517/99 
\ ·: __ ) 

DATE OF DECISION 13.4, 2000 

_ __.Pun.u.n~e..,..e ...... t,____,_.ne~Saoo!oC-£1M....,i...._s ..... b"""ra~ ______ Petitioner 
0 

~_1r--',_M_a_h_e_n_d_J:I_a_s_ha_h _______ Advocate for the PetitioDer (s) 

Versus 

__ u_n_i_o_n_o_f_In_d_i_a_-&_O_t __ h_e_rs ____ Respondent 

__ M_r~._M___c_. _R_a_f_i_q-"'-________ Advocatc for the Respondent ( s) 

,jfhe Hon'ble Mr. S,K, Aga.rwa.l. Member (Judicial) 

The Hon'blo Mr. 

1. Whether Reporters of local papt~rs may ba allowod to soe the Judgement ? 

2. To be referred to tho Reporter or not ? 

3. Whother th~ir Lordships wish to see the fair copy of the Judgement? 

· 4. Whothtr it needs to be circulated to other BenchesJf the Tribu~l 1 

v~~~ )~-
n.K. Agarwal) 

Member (J) 
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IN 'IHE CENTRAL ADMINISTRATIVE TRIBUNAL~ JAIPUF BENCHi JAlPUF. 

O.A.No.517/99 - Date cf order: i'3\'-~\'---·o--::<· 
Puneet Dec Mishra~ S/o Shri Gyanendra Dec Mishraa Rjo 16u, 

Gangwal Park~ Jaipur. 

• •• Applicant • 

\]E. 

l. Union cf India through SecretaryM Ministry of Herre 

AffairsM Gcvt. of Inciau North Blccku New Delhj. 

2. ' ~he Director. Intelligence Bureau~ Mini. of Herne Affaire~ 

North Block 11 New Delhi. 

3. Shd Govina Vyas (IPS)" Jcint Directcru Subsidiary' 

1 nt ell i gence Bureau ~ J a i pur •. 

4.' The Assistant Di,rectorQ Subsidiary Intelligence Bureaua 

· Jaipur. 

Mr.Mahenora Shah- Counsel for the applicant 

Mr.M.Rafig - Counsel fer respondents. 

CORAI"i: 

Hcn'ble Mr.S.K.Agarwala Judicial Member 

PER HON'BLE MR.S.K.AGARWAiu JUDICIALMEMEER. 

• •• Respondents. 

In this Original Applkaticn uncer Sec.l9 cf the Acidnist­

rative 'I'dbunals Act11 1985 11 the applkant makes a prayer tc quash 
' . . 

ana set asice the irrpugne6 crcer dated 27.10.99 by which the 

·applicant- was transferred to Jodhpur and order dated l.ll.99a 

refusing to consider the leave application of the applicant pdcr· 

' t c hi s join at J cchpur. 

2. The cffice order dated 27.10.99 is·reprcduced _as below: 

"On his repcrting back· at SIB Hqrsa Jajpuri Shri P.D. 

_J.Vjishra~ ACIO-II is. further postea to Jodhpur under ADa 

Joohpur. He is relieved w.e~f. 27.10.99-(AN) with airecticn 

tc report to ADa Jodhpur~ without avaH ing jojning t:irre." 

3. Facts of the case as .stateo by the applicant ar·e that he 

was_ recruited as Asstt.Central Intellingence Offjcer Gr.II in -July 

1986 and on account cf his o-utstanding per.fcriPance~ he was selected 

, fer a tour tc United Nati en. On hi~ return frciP tour a respc:ndent 

Nc-.3 has straight away ·refused the applicant tc jcin the duty and 

has directed tc wait fer sciPe tirr.e. It is statec that respondent 

No.3.- also uttered ·hurrdl iating WC1rd to the respondents a "I w:ilJ 

see"" "ycu have earneo Jot of rooney at Eo.einia ana Kcscvoa 

therefcreu you have tc face consequences. The applicant fell 

l'f€ntally aieturbea therefcrea he submitted an applkaticn fer leave 

on 27.10.99 but his leave wae aJsc net sancticnea. It is etatea 

that the iropugned order of, transfer wai2 due to arbitrary and a6ment' 
' I , 

and inhuiPan attitude and conduct·cf respondent No.3 and refusal of 
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leave by respondent Nc.3 ana treating the applicant as unauthorised 
. . 

absentee :is alsc :illegali rralafice and arbHrary and :irrational. 

Therefore~ the applicant fHed this O.A fer the relief as rtenticnea 

above. 

4. On 17.11.99~ an :inter:iro order was issued by th:is Tribunal 

d:irect:ing respondent No.3 net to relieve the a.pplkant H he hae 

net alreaey been relieved tHl the next date. 

5o Reply was fHed. In tpe reply the allegaticne nede by the 

appl kant have been erophat:icaJly c5en:iec and stated that after 
I 

return:ing · fron' tcury the applicant was posted to Jc<5hpur :in 
I 

adrrdn:is.trat:ive exigendes and there was nc rralaf:ice en the part cf 

respcnd(:>nt No.3. An 0 ·adc:it :ional aff:idav:it was also f:ilec by 

respondent No.3 for .controverting the a.llegat:ions rrade by the 

applicant. 

6. I. heard the argurrents cf the learned counsel fer the 

part:i'es at length and alsc perused the whcle r·eccrc and the 

av!?rrtents nace by the 'part:ies. :in the:ir pleadings and legal 

_citations as referred by the learned counsel fer the applicant. 

7. · 'I'ransfer is an :incidence cf serviceu no government servant. 
. . 

has any legal dght for being posted at any :part:i cular place. 

Moreover • transfer frcro cne place to ether place :i.f. neceseary :in 

publ:ic 

valid. 

:interest and ex:igency 
' ;'.s. 

:in public admini etrat:i en as held 
i~'l-

Bs In Gujarat.:....._E:1:~Etric_!,9:_~!d V~.:2!E'~-B~El EE.9EE'~l ~ AIR 

1989 sc 14.3.3~ :i~ was held by Bon'ble Supreme Court that an errployee 

holdin a transferable post cannot cla:irr·any vested right to work en 

a particular place as the transfer order does not affect any cf the 

legal dghts ana Court cannot int;erfere w:ith a transfer/post:ing 

which :is- rrade :in public :interest cr on aoroin:istrat:ive exigency. It 

:if' further held that hc:wever~ transfer craercan be :interfered with 
- . 

if ':it :i's illegal en the grcunc of viclat i en cf statut cry rulee or 

on the ground cf rralafide. 

9. In E.9I Y.~.: B-~.:I.i!!~fl:ia.!. AIR 1989 s_c 1774y :it was held by 

Bon'ble Suprerr.e Court that transfer of a public servant rraoe en 

adro:in:istrat:ive :ground cr :in publ:ic :intereet ·should .not be 

:interfered w:ith' unless there are strong and pressing grounds 

rendedng the trans-fer order :illegal en th~ grcund cf v:iolation of 

statutory rules- or en ·ground cf rralafide. 

10. Tl:le law -relating tc tranefer :is new well settlea and by 

catena of judgments pronounced by ·Hen' ble Supreme Court 1 :it hae 

been hela that transfer :is an aorrin:ietrat.ive funcdcn-. The eroplcyer 

:is the best judge about the requirement and pcst:ing of :its 

eroplcyees. Ccurte are not to :interfere with the discretion of the 

/ 
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errpl eyers. :in such trat t er. .Sccpe d judk ial rev:i ew is. very limit ec 

and the transfer can be challengec cnly en two drcuwstances nairely 

(i) when the transfer :is an act of rralaf:ide on the par~ -cf 

respcndents and ( i :i) when it is Irade :in vi clatj en of statutory 

prcv:isicns. 

11. 'lhe learned counsel fer .: the applicant vehirentJy argued 

that the :impugnec crder cf transfer was the out:- coire of the 

. rrelafjde action cf respondent No.3 •. 

12. In E.P.R_9y~p~ 'i!.:. .st~.!! 2.! 1~~.n. ~~SlE~ AIR 1974 sc 55a H 

was held tl'?.?t "We nust not also overlcck ·that the burden cf 

establishing walaf:ides is very heavy on the person whc alleges it. 

'lhe. allegations of rralaf:ides are often rocre easDy rrade than 

provided and the very seriousness of such allegaticns demands procf 

of a h :i gher order of cred:i bH :i ty. " 

·12. This propcsit :i en was reiterateo :in Sh_i_y~j.i.E~E ~.i la!_19~rk~! . 

PatH 'i!~ Dr .:.!~E~!E k'!adhav §Esav:i u AIR 1987 SC 294 held that "It 

was soJI1ewhat unfortunate that alleaat:ions ·cf mala fides wh:i ch couJ d ., -
have nc foundation jn fact were rnace and several cases whjch had 

come up before th:i s Court and ether Courts- and j t had been fcunc 

that/ these were rrade werely with a view tc cause prejudice or :in 

the hope that whether they have basis :in face or net scrr:e cf which 

rrdght at least st :i ck" .• 

14. Malaf:ices can be established either by direct ev:idence or 

by the circumstances of each and every cas€. Nc ccubt inference cf 

'.malafice can be drawn by taking :intc account the attendant 

circumstances but such :interference mUst be based en factual matrix 

as 1 a :i d dcwn :i n ~J. Shankar!_l_9!ayana ~!.:. .Stat~ £.! _!<ar!_l~taka ~ AIR 1993 

.SC 763• the Hcn'ble .Suprewe Cour-t held that "It rray be permissible 

in an appropriate case tc draw a reasonable :interference cf 

rnalafide 'frcrn the facts pleaded and established. But such 

:interference wust be based on factual Iratrix and such factual 
' 

matrix cannot retrain :in toe realw cf :instituticn~ surm:iEe cf 

conjecture." 

15. The question raised whether the applicant cculd establish 

the element cf mala fide against respondent ·Nc. 3. There is only an 

averment cf the applicant alleging roalaf:i~e aga:inst 'reeponcent No.3 

_whkh respondent No.3 ha.e. denied :in sc rrany words by filing 

additional affidavit. No ether evidence :is there en reccrd so as tc 

_.eay
1
that the iwpugned order of transfer is ncth:ing but the out ccme 

cf . the malaf:ice attitude cf respondent Nc.3. Nc. :inference of 

malafj~e can be drawn en t}Je basis cf the averrrente :rrace by the 

parties and facts.anc circumstances cf this caee. In public service 

transfer :is an incidence cf service, but it cannot be said tc be 
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ccncHicn of service ·eHher expressed or irr;pliec unless it wcrks 

cut to be .punibve. The cepartrr;ent ~s the' best juege·to oedde how 

tc distdbute and utHise the services of Hs err;plcyees. 

16. In the instant case~ I de net fine any basis tc interfere 

wHh the inpugnec crcer of trc-.nsfer en the grcund cf rnalafioes as 

?lleged by the applicant. However'~ en the aJlegaticn of the 

applicant 1 the departrrentaJ autncrities must take a serious ncte 

and jf ·necessary~ rray enquire into the aJlegabons rrade by the 

applicant. 

17. In view of the fcregcing discussjonsu no inteference in· 

th~ irrpugned croer of transfer is caJled for. 

18. M.A No.l35/2000 _ has fHed befcre this Tribunal .after 

hearing the arguments -.in the O.A stating that vide ·order cateo 

1,5.3.2000N the applicant was transferred tc Delhi and he is wHling 

tc gc en transfer to- I:elhi. The applicant filed a ccpy of the order 
' ' . 

·- cf transfer alongwHh the f'I;.A. Reply to the r.'J.A was alec fiJed by 

the respondents stating that the transfer order oated 15.3.2000 qua 

the applicant has been cancelled vice order dated 7.4.2000. In this 
' 

connection~ it wculd be pertjnent to rr:enU en that This O.A was not 

adiPitted till the orc5er catec 15.3.2000 wa.s issued by the 

respondents to transfer the· applicant to Delhi. Therefore. the 

.transfer 'cf the appli,cant to Delhi curing the pencency of the O.P.. 

aces not becorre nonest as the O.A was net adiPitteo en the date en 

which the order ct transfer was pas.sedN in view of the previsions 

. given under Sec.l9(4) of the Administrative Tribunals Act1 1985. 

Since the applicant has expressec his wHlingness befcre this 

'I'ribunal to gc on transfer to D:lhi a therefore. the respondents are 

directec to consider the case cf the applicant eyrrpatheticalJy fer 

his transfer to-~lhi. 

19. . WHh the above directions~ the C.A and M.A No.l35/2000 is 

· dispcsec cf accordingly wHh no order as tc costs. The interim 

direction already issued en 17.11.99 stance. vacated. 

~ i\ ~ .. 
'--'--~~~ 

K.Agarwel) 

Merrber _( J ) • 


