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Mr. S.K.{Jain

Advocate for the Petitioper (s)
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Mr, U.D. Sharma Advocate for the Respondent (s)
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Rajeev Lochan Kaushik

1. Union
Gener

S/c Shri M.K. Kaushik

r/o Kota $oral Building

Gurudwara|Raad, -

Kota Junctien. :+ Applicant.

_repf by Mr. S.K. Jain : Counsel for the applicant,
-yversus-

of India through the
51 Manager,

Western Railway,

Churc
Mumba

2. Senio
Weste
KD tao

3. Addit
Weste
Kota
Kota,

4, Shri
Enqui
Senio
Kota
KOta;

rep. by M

CORAM: The Hon'ble Mr,

The Hon'ble Mr.

v Gate,
i 20

r D.C.M., :
rn Railway Kota Division

ional Ravisicnal Railway Manager,
rn Railway,
Division,

D.5. Malvi,
ry Officer/
r C.M.1s,
Division,

r. U.D. Sharma : Counsel Por the raspondents.

Justice G.L.Gupta, Yice Chairman.

A.P. Nagrath, Administrative Member.

ORDER

2400090

Date gf the order:

Per Mr. Justice G.L.Gupta :

In this 0.A. which runs into 47 pages, the

following reliefs have been claimed by the applicants

i)

by an appropriate Writ, order or direction, tﬁe

impugned order of the Appellate Authority

dated 13.,10.99 Annex, A.3, the impugned
__gharge sheet dated 20.,1.98.
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2.

working as T.T.E Kota.

iii) the respondents be

D

i) Annex A.2 and the order of punishment dated
12.5,99 Annex A,1 be guashed and set
aside.,

directed to declare the
applicant innocent and the applicant -
be granted all the consequential benefits.

iv) any cother relief which this Hon'ble
Tribunal deems fit may also be granted
te the humble applicant, looking to
the facts and circumstances of the
prasent cases

R

It is averred that the applicant was”® . ... .°

In January 1598, he was served

with a chhrge memo Annex. A.1 dated 20.1,98 by the

respondent No; 2 with the allegation that while

as T.T.E

uorking

‘n S.4 Coach on 31.12,97 in 133 Dn. Kota- Jaipur

passenger| train, he behaved indecently with a lady

passenger| who was travelling from Kota to Jaipur on her

reserved

berth., The applicant, it is stated, was

preparing reply but without waiting for his reply, Respondent

No. 2 apppinted D.5. Malvi, C.M.I. Kota ( respondent No.4

herein) as the Inguiry Officer vide letter dated 20.2.984¢

The Inquiry Officer on 20.3.98 questioned the applicant

on the charges and about defence evidence, Thereafter

the inquiry wvas adjourned on some dates for one reason

or the o
26,8.98,
on 24.10

ther, Departmental Witnesses were examined on
|5.8.98 and the defence witnesses were examined
498,

The case for the applicant is that Smta

Preeti, gomplainant was examined without prior information

toc the a

were men

by the Imguiry Officer.

pplicant, and that all the perscons whose names
tioned as defence witnesses, were not examined

It is averred that there could not

be any juatification for ex-parte proceedings on 4.,12,98

andlg.12

'9g. It is also the case for the applicant that
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a copy of the Inguiry report was not éupplied@jto him, yet

the Disciplinary Authority imposed the penalty of

reversiop to the lower pay scale for 3 years.

-the said
U.A. No.
allowing
against
dacided
months ‘o
Authorit:

fixed by

The applicant it is alleged, had challenged

order of pénalty before this Tribumal by filing

the applicant to prefer départmental appeal
the impugned order of penalty, uhich would be
gy the Appellate Authority within a periocd of two
f its receipt. It is averred that the Appéllate

y did not decide the appeal within the period

this Court and) has alsg not considered all

the points raised by him in the memo ofappeal.

It is pointed out that the Inquiry Officer

did not hold the applicant quilty on the basis cf

evidence

on the g

recorded during the inquiry but held him guilty

ound that he did not prefer written brief evén

after gilving ample opportunities.

The ordersof the Disciplinary Authority

"and the |[Appellate Authority have been challenged on

'various |grounds which will be considered herein after.

J.

that no

In the counter, the respondents' case is

irregularity had{@been committed in the conduct

of the inquiry and Smt. Preeti Sharma being the complainant

was righ

It is gtated that two

tly examined in the inguiry,
. o

defence |uitnesses were (SUmMoned; and that the applicant had

not indicated relevancy of summoning the cther three

witnesses,

It is averred that there was no lapse in the

proceduge followed in the inquiry and if at all there was

some irgeqularity it has not caused prejudice to the

279/99 uwhich uas dismissed vide order dated 30.7.99,



applicant,

various sy

-

It is denied that the respondents have contravened

h~-rules of_Rule g

<
and Appeaﬁy a@les, 1968 ( RSDA Rules for short )
]

4,
the facts

some of th

S
parties an
is admitte
Rajeev Loc
Jaipur Pas
No. S.4.
Sharma wag
her two ch
relevant ¢
her two ch
No. So1, b
the reqgues
relatives.
on the dat

two childr

6;

applicant

hereunder:

In the rejoinder which rums into 73 pages

stated in the 0.A. have been reiterated, and

e facts stated in the reply have been contg@yerted.

We have heard the learned counsel for the

d perused the documents placed on record, It

d position of the parties that the applicant

han was the T.T.E on 31212.97 in 193 DN Kota-

senger train and that he uas in-charge of Coach
It is also not disputed that Smt;)Qreeti
bonafide passengersiE:§§§:§§§§ﬁ:§Zf:§E§§§:Dith

ildren en berth Nos. 65,66 and 68, It is

o point out here that Smt, Preeti Sharma and

ildren ﬁaﬁj been allotted < _berths in Coach

Jere

—

ut the sémej;é;ﬂchanged toc 3.4 presumably on

t of Smt., Praseti Sharma or at the request of her
Be that as it may, it is not disputed that

e oFZZileged incident Smt. Preeti Sharma and her

en were bonafide passengers in Coach No. $.4.

The charge framed against the

vide charge sheet dated 20,1.98 is reproduced

of the Railuay Servants (Discipline
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7.
applicant

he could

his repdy
Authority
course of

examined

of the applicant were recorded.

submitted his report on 9.1.99,

—6-

Iin the m@morandum it was directed that the
could inspect documents within 10 days and thereafter

submit his reply to the aforesaid charge sheet,

The appliéant, it seems did not submit
within the stipulated time. The Disciplinary
appinted the Inquiry 0Officer. Ouring the
> inquiry the mitnesses of the departmenf wvere
and thereafter thé‘statements of the witnesses
The InGdiry Dfficer

The Disciplinary

Authoriﬁy after supplying the copy of the Inquiry

12.5.99.

‘Report tg the applicant passed the penalty order on

The apbégifgé§;9r39d4by the applicant wvas dismissed

vide communication dated 13:10?99 Annex. A.3.

8¢

counsel

Por the

The contentions of Mr. Jain learned

applicant may be summarised as follous:
i) In the preliminary inquiry conducted
against the applicant it was found that
no such allsged incident took place on
31.,12.97 as alleged by Smt. Preeti Sharma
in her complaint and there fore the
charge sheet was issued under malafide
exercise of power,

The charge sheet was defective in as much as
in the charge sheet the date of imcident

was stated as 31,12,97, but in the statement
of the charges the date 31.10,97 vas
mentioned,

ii)

The Disciplinary Authority committed illegaligy

when the Inquiry Officer was appointed

without waiting for .the reply of the applicant
to the charge sheet. |

iii)

The Inquiry 0OffPicer committed illegality

when he examined Smt, Preeti Sharma, whose

name was not menticned in the list of witnesses
to be examined.

iv)

The Inquiry Officer committed illegality
when he did not examine all the five
witnesses whose name had been shoun in

- Annex. A4
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vi) The Disciplinary Authority did not record
any reason whatscever while accepting the
report of the Inquiry Officer which shows
that he did not apply his mind,

vii) The Appellate Authority did not decide the
appeal within the time fixed by the Tribunal
in its order dated¢:?30.7.99 and the fNrder
passed by the Appellate Authority after
the expiry of the period fixed by the
Tribunal is without jurisdiction.

viii) The Appellate Authority did not consider

the points raised by the applicant in
his memo of appeal ( Annex. A.8 ).

Mr. Jain relied on the following decisions
in support of his contentions:

State nfl West Bengal vs Atul Krishna Shaw and anothef

(AIR 1990 SC 2205 ); Union of India and others Vs,

Upendra [Singh ( 1994 3 SCC 357 ); RB.P Bhati vs. Union

of Indig and others ( 1986 (1) SLJ SC 383 ); High Court

of Judicature at Bombay through its Registrar vs. Shashikant

S. Patill and anpther ( 2000 1 SCC 416 ); Smt. Naseem Bano

vs., Statle of U,P. and others ( AIR 1993 SC 2592 );

Kuldesp |Singh vs. Commissioner of Police and others

( 1999 2 SCC 10 ); Mupeshwar Dayal Misra vs, Unicn of India

andothers ( 2000 (3) ATJ 509 - CAT Lucknow Bench ); State

of Punjab and others vs., Bawa Ram ( 1996 (6) SLR 775~ (P&H)

9, Mr, Sharma learned counsel for the respondenss®
other
on thejgand, contendedkhat the scope of judiciasl review
in such matters is very limited and the Court cannot be

justified in re-appraising the evidenceﬁ. He contended
i/
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that the inquiry has been conducted in accordance with

the progedure prescribed under RS (DA) Rules and even if it

is found that there were some irregularities in the conduct

of the inquiry, the order of the Disciplinary Authority,

affirmed by the Appellate Authority should mot be quashed.

According to him,the irregularities pointed out by Mr, Jain

do not vitiate the departmental inquiryf He took us

through
and emp
assist.
date, e
the fol
-be dism

State B

the proceedings recorded by the Inquiry 0Officer
nasised that when the applicant or his defence
;gt did not attend the inquiry on a particular
Xx-par te proceedings were rightly held, Relying on
lowing cases, Mr. Sharma prayed that the B.A. may

issed.

lank of Patiala vs. S.K. Sharma ( 1996 SCC (L&S) 717);

State o

f U.P, vs. NarendraArora ( 2001 sCC (L&S) 959 );

High Co

urt of Judicature vs, Uday Singh ( 1987 SCC (L&S) 1132)

MeB. UJ

nkataraman vs. Yaion of India { 1992 (1) sL3 (CAT)

346); R

.D. Gupta vs, Union ofIndia ( 1991 (3) SLJ (CAT)S75 (FB);

Chandrsa

Kant Damodar Kale vs. Nagpur Improvement Trust

( 1997

Kumar §

(3) SLR 261 ); State Bank ofPatiala vs, Mahendra

inghal ( 1994 scc (L&S) 1017)3; Sunil Kumar

Baner ji

vs, State of West Bengal ( 1980 (2) SLR 147 (sC);

S: Gopa

lan vs. Unicn of India ( 19380 (7) SLR 221 );

Yo P. K

char vs. Unicn of India ( 1993 (4) SLR 312 );

A.RO S:s

ngh vs, District Superintendent of Police

( 1994

(2) SLR 747 )-(Gujarat High Court ) Debotish

Pal Chaudhry vs. Punjab National Bank ( 2002 (2)

sc sLJ|) 362).

#




10. We have o nsidered the rival contentions.
Be fore|we proceed to consider the various contentions
raised|on behalf of the parties, it is profitable to
study the scope of judicial review in the matter of

disciplinary proceedings,

., ' In the case of B.C. Chaturvedi vs, Union

of India and others ( 1996 SCC (L&S) 80 ) a three Judge

Bench zbserved%hat the Disciplinary Authority is the sople
judge df Pacts and the Court/Tribumnal in its power of
judicigl review does not act as appellate authority to
re-apprieciate, ) the evidence and to arrive at its oun
independent findings on the evidence. The relevant observatdons
appearing at para 12 and13 of the report are reproduced

hereunder:

Judicigl review is not an appeal from a"declslon
Ft a review of the manner in which the de0131on is
ade, Power of judicial review is meant:<to e ensure
hat the individual receives fair treatment and not
n ensure that the conclusion which the a thority
caches 1is necessaril/ correct in the eye of the
purt, When inairy is wmnducted on charges of
isconduct by a public servant the Court/Trlbunal is
oncerned to determine whether the inquiry was

21d by a competent OPPicer or whether rules of
atural justice are complied with, Whether the

fi ndings o f conclusions are based on some evidence,
the authority entrusted with the power to hold
inguiry has jurisdiction, power and authority

to reach a finding of fact or canclusion, But that
inding must be baseqbn some evidence. Neither the
chnical rules of Evidence Act nor of proof of fact
evidence as defined therein, apply to disciplinary
oceeding. When the authority accepts that

idence and omnclusion receives support therefrom

e disciplinary authority is eatitled to hold

at the delinguent officer is guilty of the charge
The Court/Tribumal in its power of judicial revisw
ges not act as appellate authority to re-appreciate
the evidence and to arrive at its own independent
findings on the svidsnce. The Court/Tribunal may
intervene where the authority held the proceeding
against the delinguent officer in a manner
inconsistent with the rules of natural justice
orzin~violaticn of statutory rules prescribing

njosnunwac

crocr® Q0 0O o b
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the mode of inguiry/where the conclusion or finding
reached by the disciplinary authority is based on
no evidence. If the conclusion or findimg be such
as no reasofable persons would have ever reached
the Court/Tribunal may interfere with the conclusion
nr the Pinding, and mould the relief so as to
make it appropriate to the facts of each case.

The disciplinary authority is the scgle

e V)

judge of facts, Where appeal is presented, the
appellate authority has co-extensive power to
re-appreciate the evidence or the nature of
unishment. In a disciplinary inquiry the
trict proof ofciggal svidence and Pindlngs

P=9

yn that evidence is not relevant, Adeguacy of

m

2vidence or reliability of evidence cannct be

Dﬂ'—h‘ﬂ-f" et T

and®) o the]

ermitted to be canvassegﬁefore the Court/
ribunal. In Union ofIndia vs, H.C. Goel

his Court held at p.728 that if the conclusign
pon consideration of the evidence reached by

he disciplinary authority, is preverse or suffers
rom patent error cn the fact of the record or

ased on no evidence at all a writ of certigrari
ould be issusd, "

( emphasis supplied.)

In the case of State Bank ofPatiala

rs. vs. S.K. Sharma ( supra ) their Lordships

ocbser ved

that the procedure governing the departmental

inguiry i$ nothing but elaboration of the principles

of natural

case of vi
of prejudi
at para 33
the
to b

the
puni

{6

justice and ) its several fac@ts énd that in
claticn of procedural provisions, the guestion
ce is to be seen. The observaticns appearing
of the report are reproduded hereunder:Q

We may summarise the principles emerging from
above discussion, (These are by no means intended
e exhaustive and are evolved keeping in view
context of disciplinary enquiries and orders of
shment imposed by an employer upon the employee).
1) an order passed imposing a:/ punishment
on an employeérbunsequent upon a disciplinary/
departmental engquiry in viclation of the rules/
regulatlcns/statutory provisions governing such
enquiries should not be set aside automatically.
The Court or the Tribunal should enquire uhether
(a) the prov1310n violated is of a substantive

nature or (b) whether it is procedural in
characte;.

2) A substantive provision has normally
to be complied with as explained hereinbefore
and the, theory of substantial cogpliance or

the test of prejudice would not be appllcable
in such; case. .

A
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3) In the case of viglation of a procedural
provision, the position is this: procedural
provisions are generally meant for affording
a reasonable and adequate cpportunity teo the
delinquent officer/employee,; They are generally
speaking, conceived in his interest. VYiolation
of any and every procedural provision cannogt
be said to automatically vitiate the enguiry
held or order passed. Except c,ses falling
under-'no notice', 'no opportunity' and'no
hearing'categories the complaint o f violation
of procedural provision should be examined
from the point of view of prejudice viz
whethesr such violation has prejudiced the
delinquent officer/employee in deferiding
himself properly and effectively, If it is found
that he has been so prejudiced, appropriate orders
have toc be made to repair and remedy the
prejudice including se&ting aside the enguiry
and/or the order off)punishment. If noprejudice
is established to have resulted therefrom_
it obvious, no interference is called for,
In this connection, it may be remembered that
there may be certain procedural provisicns
which are of a% fundamental character, whose
viglaticn is by itself procf of prejudice., The
Court may not insist on procf of prejudice in
such cases. As explained in the body of the
judgement, take a case where there is a provision
expressly providing that after the evidence of
the employer/government is over, the employee shall
be given an opportunity to lead defence in his
evidence, and in a given case, the enguiry
officer does not give that opportunity in spite
. of the delinguent officer/employee asking for
it, The prejudice is self-evident. No proof
of prejudice as such need be called for in such
case, Io repeat, the test is one of prejudice
i.e., whether the person has received a fair
hearing considering all things. WNow, this vdry
agpect can also be looked at from the point of
view of directory and mandatory provisions, if
one is sc inclined., The principle stated under
(4) herein below is only another way of loscking
at the same aspect as is dealt with herein and
not a different or distinct principle,

4(a) In the case of procedural provisions which
is not of<g wandatory character, the complaint

of viclation has toc be examined from the stand
point of substantial compliance. Be that as it may
the order passedfin vigclation of such a provision
can be set aside only uhere such violatiocn has
pccasioned prejudice to the delinguent employee,

(b) In the case of viclation of a procedural
provision, which is Dﬂdﬁnandatory character,
it has to be ascer tainell uhether the provisien
is conceived in the interest of the person ’
proceeded against or in public interest, 1If it
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ig found to be former, then it must be seen
vhether the delinquent officer has waived the
said requ1rement, either expressly or by his

o nduct,. IP he is found to have waived it,

then the order of punishment cannot be set

aside on the ground of the said viclation,

1, on the other hand, it is found that the
delinquent offlcer/employee has not waived it or
that the provision could not be waived by

him then the Court or tribunal should make
appropriate directions( include the setting

aside of the order off) punishment), keeping

in mind the approach ‘adupted by the

Constitution Bench in B. Karunakar, The ultimate
test is always the same viz test of prejudice

or the test of fair hearing, as 1t may bs called.

Se Where the enquiry is not governed by any

rules/regulatlnns statutory provisions and the

only obligation is to observe the principles

of matural justice or, for that matter,

wherever such principles are held to be implied

by the very nature and impact of the order/actlon
the Court or the Tribunal should make a
distinction betueen a total violation of

natural justice ( rule of audi alteram partem )
and violation of a facet of the said rule, as
explained in the body of the Judgement In

othar words, a distinction must be made between
'fno opportunlty and'no ‘@dequate ouportunlty

i.2. betueen'nmo notice¥ho hearing'and 'no fair
hearing'. (a) in the case of former, the

order passed would undoubtedly be invalid ( one

may call it 'veoid*' or a nullity if one chooses to)
In such cases, normally, liberty will be reserved
for the Authority to take proceedings afresh
according to law. i.e. in accordance with the
said rule ( audi alteram partem ). (b). But

in the later case, the effect of violation

( of a Pacet of the rule of audi al teram partem)
has to be examined from the stand point of
prejudice; in other words, what the Court/Tribunal
has to see is whether in the totality of the
circumstances, the delingquent officer/employee
did or did not have afair hearing and the orders
tc be made shall depend upon the answer toc the
said quary. (It is made clear that this
principle (no.5) does not apply in the case

of rule against bias, the test in which behalf
are laid down elseuhere.)

6o While applylng the rule of audi alteram
partem{the primary principle of natural JUSthE)
the Court/Tribunal/Authority must always bear in
mind the ultimate and gver riding obgective
underlying the said rule viz., to ensure
a fair hearing and to ensure that there is no
failure of justice, It is this objective
which should guide them in applylng the rule

- to varying situatigns that arise before them,:

el
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7e There may be situations where the interests
of State or public interest may call for a
curtailing of the rule of audi d teram partem.

In such situations, the Court may have to balance
public/State interest with the requirement of
natural justice and arrive at an appropriate
decision, © _ :

In the case of R.8. Saini vs State of Punjab

and cthers ( 1993 SCC (L&S) 1424 ), a three Judge Bench

held that if there is some esvidence to reascnably support
the findings of the inguiring authority, the Court should
not exdreise its writ jurisdiction and should not reverse
it on,ﬁhe_grodnd of insufficient evidence. It was observed

8t para 16 of the report that /) adeguacy or reliability of

the evidence is not a matter which can be permitted tc be

panuasaed before the court in writ proceedings and if there
§ \

is somp evidence to reasonably suppar t the conclusion of

the.ﬁ@%EEEiﬁgyauthority, it is not the functicn of the
T

Court |to revieuw the evidence and to arrive at its cun

indepgndent fi nding.

v\

’
t

“_") -
In the case of Bank gflndia vs. Begala

Suryanarayana ( 1999 SCC (L&S) 1036 ) it was held that

strict rules of evidence are not applicable to departmental
enquiry proceedings and the Court exercising the

jurisdiction ofjudicial review would not interfere with

the flindings of fact arrived at in the depar tmental

enquiry proceedi ngs except in a case of mala fides or

pervérsity i.e. where there is no evidence to support

a fipding or where a finding is such that no man
actifig reasonably and with objectivity could have arrived
at that Pinding, Reiterating the observations of the

Caognsititution Bench in the case of Umiocn of India vs, H.Ce




Goel ( AIR

Tamil

=

Nad

b
1964 SC 364) it was observed as followss
n

The High Court can and must enquire whether
there is any evidence at all in support of

whole of éhe evidence led sy in the ingquiry

is acceptedas true, does the conclusion

follow that the charge im question is proved
jagdiinst the respondent? This approach

Twil¥ avoid weighing the evidence. 1t will

take the evidence as it stands and gnly

gxamine whether on that evidence lesgally

the impugned conclusion follows or not *.

( emphasis supplied.)

t

.In the case of Secretary to Government of

( 2002 sCC (L&S) 902 )

vs, Thiru M. Sannasi

the impugned conclusion, _ In pther words, if the

their Lorgdships observed that the Tribunal is an institution

creatad u

wnich wern

under Ar
fur ther

can be i
conclusi
in admis

from adg

pu

e earlier being discharged by the High Court
ticle 226 of the Constitution of India. It was
bserved that a finding of an inferior tribunal
nter fered with if a superior forum comes to the

sn sither that the inferior tribunal has allowed

sible. evidence or has prevented the delinguent

its cone

conclus

to on t

Subrams

niam

ucing the admissible evidence or has based

lusion om an erroneous vieu of law aor that the

lon is such which no reascnable man can come

he existing material on record.

In the case of State ofTamil Nadu vs. S.

a three Judge Bench of the Apex Court held

that tk
gviden
the c¢h
bas in
conclu
the fi

pvide

nding or whether the conclusion is based on no

{ée:

e Tribunal is devoid of power to re-appreciate the
e and come to its oun conclusion gn the pracf of
arge and the only consideration the Court/Tribunal
its judicial review is to consider whether the

sion is bassd on evidence on record and supports

g

e

-,

—— 1
B

der the Act of 1985 and discharges the duties .

égﬁi”1;}3
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 In the instant case thefallegation against
cant is that he had indecently behaved with

5ti Sharma when the train was in mqtiqn: It

in the evidence qf,Smt,‘Preeti‘Sha:ma”that

sbin she was the only lady and there was Rno
ssenger except her two children.

. Smt. Preeti Sharma says that the applicant
twice to her cabin after the train had left |
ion and_the‘incidént ‘had_taken,plépe Qhen‘the

t had visited the cabin second time. éﬁéjstates

had complained against the applicant, émt;

harma say that because of children,‘she.cnpld
report at thé‘intqrvening statiqnléﬁd,also

did not know about a Rule regquiring reporting

at, the intermediary station

A question has"been:gsked in the cross

examination of Smt. preeti Sharma that her father-in-law uas

a retired railuay servant and he might have worked with the

was

applicant. It is not understood what/the purpose of

question No., 42 put to Smt, Preeti Sharma. In any cage

it was hot suggested nor it is averred by the applicant

)

that the father-in-law of Smt, Preeti Shermapore ill will

ajainst

the applicant and he could involve the applicant

in a false charge.

The fact remains that nothing has come

in the |cross examination of Smt, Preeti Sharma to

disbelileve her. There could not be any cause to make

Jh

@J

e
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at of indecent pehaviour agal nst the applicant,

not knouwn to thé applicant,befgne this incident.
~ Keeping in_vieu,thevsﬁatament_of Smte

Sharma it cannot be said te be a case of no

e,{{gther there uas sufficient evidence befare

ciplinary Authority to hold the charge

against the a:plicant:

Now it is to be seen if the enquiry was

)\‘ 3
yitiated on the grounds canvassed by fir. Jain.

15, Ground No. 12

The contention has been advanced on the

pasis of the statement of Shri Noor Mohammed recordéd

during

the cours%of the ingquiry. shri Noor fohammed

says that nhe had held preliminary ingquiry in the matter

toa him

'and stibmitted his report on 16.1.98 and that according

it was not established that gshri Rajeev Lochan

had behaved indecently with gmt. Preeti Sharma

and it

In the

appeared to be é@ispute on the transfer ofberths?

connection our attention was draun touards the

preliminary inquiry report ( Annex. A.9)

1t is evident from the report Anre % AeD

thot smt., Preeti Sharma had supported the allegationgmade

in the

complaint. It is syrther clear from the report

that the applicant had tendered apology to smt. Preeti

Sharma. What smt. Preeti Sharma stated was that she
did |not have any pobjection if the administration
pardoned him?
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We Pail toc understand how Shri Noor Mohammed

could cgnclude from the statement of Smt. Preeti Sharma

that there was no indecent behavicur with her by the

applicant, Simply because the complainant had accepted

by the p

incideng

the apology tendered by the #pplicant it could not held

fficer holding departmental inquiry that no

2 reported in the complaint had taken place,

Shri Nopr N%hammed being an officer of the Raihaa&
i

it is opb

vipgus hadkried to help the applicant when he

/

observeF in the report that the facts that Smt. Preeti
ad

h

™

Sharmaflaccepted the pardon of the spplicant and [she did nbt

examine

ha&Faken

befora |t
it canno
the mala

is no su

16. Gro

}
the other witnesses indicate#that no such incident

Dlace .'

Even assuming that there was not encugh material
he competent authority to issue the charge sheet,
t be said that the charge sheet uaé igssued under
fi de exercise of pouer:: That being so, there

bstance in the first ground canvassed by Mr, Jain,

und No. 2

It is seen that in the charge sheet the date of

incidept uas stateq§3_31:12.97, uhereas in the statement

of charge the date was typed as 31.10.97, Obviously,

it was d@ypographical error. The applicant kneu fully

well a

to what charge he was required to meet and therefors

it caJnot be said that prejudice was caused to the

applicant by the mistake committed in the statement of

charge,

It is significant to point out that in the

whole jof. evidence the date of ocecurrence was{} stated

as 31J10.97. The mistake in the statement of chargg in

the circumstance of the case/did not cause prejudice to

ow it




the cs

18-

se of the a:plicant:

17 Ground No. 3:

submit

It is an admittedifact that the applicant did not

his reply to the charge sheet within the time

stipulated in the memo Annex A.2. The Disciplinary.

Authorfity had no option but to take the next step

ogf the

inquiry. Ng fault can be found on the part of

the Disciplinary Authority when the Inquiry fifficer was

appoin

te%@bfo:e the reply to the charge sheet was

filed by the applicanty

18. Ground No. 4:

Sharma
mentio
be exa

sub=-ru

charge
had in
the 1li
there

It vas
had bet
charge
had sh
Caopy o
copy o
supplié

cannot

Mr Jain pointed out that the name of Smt. Preeti
was not cited as witness in the list of witnesses
ned below the charge and therefore she could not
nined@s a witness without taking recourse to
le 18 of Rule 9 of RS(DA) Rules,

The argument is without any substance, In the
sheet, it was clearly stateﬁ%hat the applicant
jocently tehaveduith Smt, Preeti Sharma. In

st o f doauments also, it was clearly stated that

/
a8 %cumplaint from Smt. Preeti Sharma dated 5,11.97
stated%hat‘the statement oﬂSmt: Preeti Sharma

on recorded, It is manifest that in the

sheet it was clearly alleged that the applicant

ywun indecent behaviour to Smt, Preeti Sharma,

" the complaint lodged by Smt. Preeti Sharma and

P her statement recardéqhuring inquiry had been

2d to the gplicant, In such circumstances/it

‘be raccepted that Smt. Preeti Sharma was additional

——

witness and she could be examined during the ina iry

by tak

L.ng recourse to sub-rule 18,
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When under the heading ' list of witnesses'

the names of two persons were mentioned. It clearly

me ant |that they uere persqng)besides Smt. Preeti
Shérmajto be-examined; Smt, Preeti Sharmapas kept

in the category of complainant and was not named

in thg category of uvitnesses. It is true that the

name df Smt. Preeti Sharma could be stated¥n the list of
witnegses becauée she was alsp to be examined. The
non-ifcludion of the name of Smt, Preeti Sharma under
the hgading ' list of witnesses did not mean that

the department di#ﬁot want to examine smt. Preeti

Sharmg in the Oepartmentsal Ingiry.

Sub-rule (18) of Rule 9 of the RS(DA) Rules
appligs when néu witness is sought to be examined,

Smt. Freeti‘Sharmépas,notigigeu witness, Therefore

it was nqt'necessary to follow the procedure prescribed

under |sub-rule (18) of Rule 9 of the RS(DA) Rules,

19. Ground No. 5

The contention of%r:AJain was that the applicant
had fileda list of 5 defence witnesses, but the
Inquiry 0Pficer examined only two of them and closed

the eyidence without assigming any reason. Relying

on %dacisicn of the learne#Bingle Judge in the case of

" The State of Punjab and others VS. Bawg Ram ( supra )

he urgedthat the denial of the right of the examination

o f witnesses By the applicant amounted to violation

of the principles of natural justice,

It is seen that Smt., Preeti Sharma was
examiped on 5,9.98. On that day, it was recorded that

slinqpent officer( the o plicant ) could furnish
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names of the defence witnesses within 10 days. It is further

noticed thlat the inm iry uwas held thered&fter on 24.10,98 and

‘gn that day, Lalit Kumar who was present was examined as a

de fence viltness. It was recorded on that date that the
inquiry would be conducted on 31.10,98 at the same
place and |the applicant was to eppear aleng with his defence

Wi tness Magsood Ali.

The record’) of the proceedings held on 31,1098
and theregfte®#, has nct been placed before us by either
par ties, Houever, the report of Inquiring Authority

dated 9.1199 Annex. A.6 indicates that on 31.10.98,

the inguizy could not be held because of the
indisposition of the Inguiry Qfficer. The inaquiry was
then fixed on 4.12,98. On that date, neither the

gp plicant|nor his defence assistant appeared and therefore
the inquiry was fixed on 19.12.,98, 0On that date

alsp the applicant did not appear: His‘nominee

though appeared but le ft the venue of the inquiry

saying that the delinquent was not presents It is
significant to point out that on that day Shri

Magsood Ali witness was present. 0n the

request off the defence assistant, the inguiry was
adjourned: nn the next date also the applicant

remained labsefit. Observing that the () applicané was
playing delaying tactics, it was ordered that the

inquiry would proceed expartei

During the oourse of arguments it was not
disputed |by the{_Igamned counsel for the applicant

that Mrd Magsood Ali was examined 1in the inquirye
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The contention was that since the other three witnesses
named| in the list, were not examined)_ ét adversely
prejudiced the case for the applicante

| It is evident from the facts stated above that
the applicant did not appear on the dates fixed for
‘the ipouiry after 24:15298. There was, therefore,
nq‘option for the Inquiry Officer but to proceed
ex-parte and rem rd his'ﬁiddings?

Jn this connection, the contention of Mr.
Jain |uas that the letter Annex. R.7 fixing the date
4712/98 andAnnex R.S fixing the date 5.9.858 were not
received by the g plicanty

The contention hardly carries any substancas.
The letters Annex. R.5 and R,7 vere addressedto the
applic ant himsel?C}and”cnpie%bad been sent to various
persons including the defence nominee. In any case,
on 5loY98, uhen Smt. Presti Sharmduwas examined, (_ ./
and bn 24.6.98 when Noor Mohammed ' was examined the
de fepce nominee of the applicant was present and he
had{| cross cxamined the witnesses. Therefore

it chnnot be said that any prejudice was caused

to the applicants

Jide Annex. R.1 it was intimated to the

appllicant that the inguiry would Dbe o nducted on 4th and
Sth |[December 1998, and the applicant could appear alono
with his defence nominee andpitnesses? Neither the
applicant noqhis de fence assistant appeared on

those days and also on the adjourned dates the applicant
did|not appear. Therefore it canmot be said that the
Ingyiry Officer committedﬁllégality in ordering the

inguiry to proceed ex-parteﬁ
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It (ig) significant to point ocut that it was not
the list of witnessess A.4 as to what evidence

given by the defence witnesses named therein,

fn the dates fixed for the inguiry for the defence evidence,

neither %

and there

witnesses

A4 the
at Kota.
alleged i
could not
without s
applicant
evidence
g plicant

infringed

a Single
The fact
case, the
of the de
it was he

Ingquiry 0

the appli
examining
help the

of S.K. S

he applicant, nor his defence nominee wgs present
fore it could not be knmoun to the Inquiry

s to what was the rekvancy of the other {7 >

)
According to the facts stated in the list Annex;ﬁm
first three}peréons_uere ticket collectors posted

They were not in the coach at the time, the
ncident took place. Therefore their esvidences
be treated askssential by the Inquiry Officer,
pecific request of the gpplicant. Whan the
didﬁot appear an the dates fixed for defance
it cannot be accepted that the right of the
, of examining witnesses of his choice, was

and it vitiated) the inguiry.

The case of Bawa Ram ( supra), was decided by
Judge of the punjaé and Haryana High Court.
situation there was very differnet. In that

delinquent had protested aganst the closure
fence witness., It is in those circumstances,

ld that procedural lapse was committed by the

PPicers
In the instant case, it is not the case for
cant that he had been prevented(] from

‘his) witnesses, Therefore the ruling does nat

applicant. It may be stated that in the case

harma ( supra ) the Apex Court has clearly

progcedural lapse does not vitiate the inquiry.
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It‘is significant to point out that, the
non?examinaticn of defence witnesses was not
he applicant in his appeal Annex; ATB preferred
order of the Disciplinary Authority. This

ce shows that the applicant never wanted to

gse witnesses.

nd No. 6

Discipline
order in

that it he

of the RS
Authority
wordings c

when the §

The contention of Mr. Jain was that the
ry Authority did not record reasons in the
Annex. A.1 and therefore it should be inferred
d not épplied its mind,.

The inqﬂipy was held in accordance with Rule 9O
(DA) Rules. Under Sec. 10, the Disciplinary
is required to pass the order o?benalty. The

, £ Rule 10 clearly indicate that it is only

)isciplinary Authority does not agree with

the findimgs of the Inquiry Officer that reasons are

o be recs

by the in
bagis of
on the rai

compe tence

Authority
reasons t

to -the in

as thority

officer o

D

rded by the Disciplinary Authority,

Sub Rule (1) says where the ingquiry is held
wiry ofPicer, the Disciplimary Authority on the
the findings of the Inguiry Officer, may impose
luay seruént, such penalty as is within its
2 in acgdrdance with the ruk{s? |
Sub Rule (2) says that if the Disciplinary
is not the inquiring authority, may for
3 be recorded by it im uwriting remit the case
wuiring authority Por further imquiry.

Sub Rule (3) says in case the disciplinary
disagrees with the findings of the inquiry

n any articles of charge record its reasons for
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such disagreement andfecord its oun findings on such
charge:
In the instan t case, the disciplinary authority
fully agreed with the findings recardeqby the inquiring
authority| and therefore it was not nescessary for the
disciplinary authority for recording its own findings
on the cHargey The disciplinary authority opined that
it had)) @ ne through the statement of article of charge
and the iInquiry report., It further observedfthat it was
satis?iecﬁhat the délinquent employee had been given
opportunity to submit his brief, folloued by reminder s
The discjplinapy authority further observed that it
had come |[to the conclusion that the applicant was
responsifile for the charges levelled against hims
It also gbservedjthat the applicant did not submit
his brief even affer giving opportunity teo him.
a On the basis of the last semtence, recorded
by the disciplimary ai thority, it was contended that the
Disciplinary Authority decided the ma tter against the
applicant only on the groundthat the applicant had not
submitteﬂ his written defénce;
This is absolutely incorrect. A reading of the
entire order shows that the disciplinary authority had
considered the charge, Inquiry Officer's report and uwas
satisfied that correct procedure was followed and
therefore it agreed with the ecbnclusiocns arrived at
by the Inquiry Officer. It was the additional ground
recorded by the Disciplinary Authority that the
applicant hadﬂinct chosen to file written defence brief.
In our opinion, ifvcannof be saidlthat the Disciplinary

Autﬁority had not applied its mind, before passing the

37\(\&”/(
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nex. ! A .”1’.“

Mr. Jain contended that the order should be a
cne and if it is not a speaking one it means
authority did not gmly its mind. For this

ion, he cited the case ofState oflest Bengal

KrishnaShaw and another ( supra)

That was not the casa n?élsc1p11nary proceedlnqs.
/‘)

In any c¢agse, what was notlceia by their Lcrdsh;ps 7o f the

Apex Court was that the District Judge, who was the

. , _
Appellate Authority in the matter haéﬂfcresaken his

salutary duty which the legislature had entrusted

ggsentilal element of administration of justice.

It was held that giving of reasons is an

It was

also otserveqkhat reasoned decision is not enly for the

purpose

of showing that the citizen is receiving justice,

but®aldo a valid discipline for the Tribunal itself.

1t is evident fraom the observations that it uwas a

matter |decided by the District Judge injuUdicial proceedings.

In %disciplinary case it is not expectedﬁhat

the DOisciplinary Authority gives detailed reasons even

vhen it

reguire

agrees with the findings of the iInw iry fOfficer,

We have\already seen that the rule does not

..“-

that the Bisciplinary @uthorlty records reasons

if it|agrees with the Pindings of the Inquiry Nfficer.

-

21.

T ad
Ground Na.lﬁg

Pointing out that in the memo of appeal

- the applicant had raised various points but the

Appellata Authority did not cons;der the same in the
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order Anpex A,3 it was canvassed that it amgunted to

infringement o f Rule 22 of the RS(DA) Rules ..

Ruls 22 (2) of RS (DA) Rules says that the
appeal is to be considered on the following three

aspects |of the inquiry:

(a) whether the procedure hkid doun in these
rules has been amplied with, and if not, whether
such non-compliance has resulted in the
viclaticn ofany provisicons of the
Constitution of India or in the failure

. of justices :

(b) whether the findings of the disciplinary
authority are warranted by the evidence
on the record: and

(c) whether the penalty or the enhanced penalty
imposed is adequate, inadecuate or severe:
and pass orders -

(i) confirming, enhanci ng, reducing or setting
aside the panalty; or

(ii) remitting the case to the aithority which
imposed or enhanced the panalty aor to any
other authority with such directions as
it may deem fit in the circumstances of
the case;

Iy

In the insta1 t case, the Appellate Authority
has conrsidered all the three aspects. It is notewor thy
that the Disciplinary Authority has considered all the
points raised.in the memo of appeal ane by one.
Therefgre it camnot be said that the Appellate Authority
had co%mitted error whike deciding the appeal?

In this connection our attention was draun
to thés fact that the Appellate Authority had asked
certaipn ouestions on 24.9.98 to the applicant, It

was u;ged%hat this procedure was not permitted by the
Rules., Mr. Jain invited our attention to Rule 22
wherein it is not provided that the Appellate Authority

elinquent while deciding the appeal.

guestion the
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ve remedy available to him under the disciplinary
The Tribunal shgwed favour to the applicant by

ng him to file an appeal even after the expiry

of the perind.oﬁpimitatign,?or filing appeal. It was directed

that the
anqhecid

receipt

passed &

to the

(1)

The tuo

Authorit

delay of not more than 3

Appellate‘Authqrity should entertain the appeal
> the same within two months from the date of

of such an appealf

It is noticed that the Appellate Authority

PN bz - .
ne order on 13.10.99( Annex. A4.3). According

pplicant he hadFiled the appeal on 10.8299,

months period expired on_10,1D:99. The Appellate

y passed the order on 13.10.,99 and thus there was

days. The Tribunal in its

order had naot stated that if the Appellate Authority

did not

pass the order withinm two months, the

Appellate Authority did not have a right to decide the

ap pe? Y

and not

Authority decided the appeal after

per iod

the Appe

23 .
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we are o

this application which is hereby dismisse

as Tto ¢o

(

Administrative Member

jsve

stipulated by -the Tribunal,

The order of the Tribunal was directory in nature

mandatory. That being so, even if the Appellate
the expiry ofﬁhe
it cannot be said that

l1late Authority's order is without jUrisdictignﬁ

No other point was urged before us

Having considered the entire m terial on record,
¢ the view that there is absolutely no merit in

th no order /,

ES'tISJ:L A /
g i

a
A.P. Nabrath ) ( G.L.Gupta )
Vice Chairmagn
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annot be accepted th

yond its pouwers under th
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d that the appeal wa

the period Fixed4hy th

order passed after the expiry of the

appellate orderﬁqnulllty

_held that the applicant had

™
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ra ) in no uay agsist

fpile an appea

4 led to ayvail of

at the Appellate

ﬂhaaring

hority qUestiqned the appl;cant on
it be said that it had
1t was

t that cer tain

nt that the

er tain

( supra );

the

ai nst the order ogbenalty,
nal vide order dated
1 and the
rected to dispose of the

date of receipt of

e Tribunal and the

1 Annexe A.7 is

the

stake when it asked the apblicant

or ity

lsdé

t the applicant had

3047499,

s not dgcided

period rendered the

placed on record. It is noticed that the Tribunal had
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al ternative remedy available to him under the disciplinary

rule s.

The Tribunal ghawed favour to the applicant by

permitting him to Pile an appeal even after the expiry

of the period‘oﬂpimitatiqn‘Por £iling appeal.

It was directed

that the Appellata_Authgrity should enter tain the appeal

anqhecide the same within tuwo months from the date of

receipt

\ B - .
passed th grder on 13.10.99( Annex. A3).

s £ such an appealf-

It is noticed that the Appellate Authority

According

to the applicant he hadﬁilad the appeal on 10,8999,

The two months period expired on 10.10.99.

Authorit

delay of

The Appellate
y passed the order an 13.10,99 and thus there was
The Tribunal in its

> not more than 3 days.

agrder had not stated that if the Appellate Authority

did not

pass the order within two months, the

Appellage Authority did not have a right to decide the

appe§1:

and not

authorilty decided the appeal after

per iod stipulated by the Tribunal,

The order of the Tribunal was directory in nature

mandatory. That being so, sven if the Appellate

the expiry ofﬁhe

it cannot be said that

the Appellate Authority's order is sithout jurisdictiond

23.
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No other point was urged before use

Having considered the entire m terial on record,

ye are| of the view that there is absolutely no merit in

this application yhich is hereby dismisse

as to [costse

( A.P. Nabrath )
Administrative Member

jsv;

th no order [/

I
’ \\AA#/“D

( G.L.Gupta )
Vice Chairman




