
• 

IN 'IHE CEN'IRAL ADMI~ISTRATIVE TRIBUNAL, JAirUP ~ENCH, JAIPUR 

Date of order~ /9 J 1J~1 
OP.. Ne. 466 /1999 

Km. NiJjrrC'I JC'luhari D/c P.C.cJauhad r/c F-3;>, Gautarr Marg, VC'ljE'haJi 

Nagar Jaipur at present emplcyEd as Managing Directer of Rajasthan 

Srrall Industriee Cooperative Lta. Udyog Bhawan, Jaipur. 

• • appl i cant 

Versus 

1. Union of India through Secretary, Department of Personnel and 

Training, Ministry of Personnel, Public Grievances and 

Pensions, New Delhi. 

2. Secretary, Department of Personnel, Govt. of Ra jasthan, 

Secretariat, Jaipur 

• • Responaents 

Mr. Satieh Khandelwal, proxy counsel to Mr. R.P.Garg, counsel for 

the appJ icant 

Mr. U.D.Sharma, couneel for the respondents 

CORAM: 

Hon'ble Mr. S.K.Agarwal, Judicial Member 

Hon'ble Mr. A.P.Nagrath, Aaministrative Member 

Order 

Per Hon'ble Mr. S.K.Agarwal, Judicial Member 

The grievance of the applicant in thjs OA is that vide order 

dated 19.11.98 (Ann.Al), the applicant was allowed Super Thne Scale 

of IAS (Rs. 18400-500-22400) w.e.f. 6.12.9_5, the date from which 

her junior Mre .• Meera Maharshi, IAS was granted, but the actual 

payment was made to the applicant from the date of her joining back 

in the State Cadre i.e. from 31.7.1998. The applicant subrrittea 

representation dated 21.11.1998 and Notice for Demand of Justice 

dated 6.9.1999 to respondent No.2 for grant of difference of salary 

froro 6.12 .1995 to 30. 7 .1998 alonawith intereet at the rate of 15% 

per annuro, but with no result. 
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2. 'Ihe facts cf the cc:e-c, ar- i:tatE"C by thP appJ kant , an= that 

the> arr1 kant j s 2 :rriewber cf IAS (Raj?ei:h.:in C.:>dre) 1979 batch 2na 
-· ·-

G::'V~YJ'lJ'TIE'J'lt C·f RajaE'thc.n ?·?VE: Supe=-r Tj1T1e Sca1e- cf IJIS tc eJJ 

offkers C"f J979 b<>.tch w.e.f. 1.12.1995. It js E'tctE'c t!iat en 

17.11.1998, 2n crcer wcs jsE'uec by the Gcvernroe-nt cf Raj2i:th2n by 

wh:lch applkant v.Bs gjven Super Tjme ScaJe- cf IAE w.E.f. 6.12.1995 

but the reyrrept wc:E' rr2ce to the crr-J k2nt frcrr the date cf jojnjP<? 

the State Cadre Le. from 31.7.1998 ana jn tJijE' way the 2rrJfrant 

was aepdveo the actuaJ payrrent of Surer TjJTle Scale of TPS w.e.f. 

6.12.1995 to 30.7.1998_. It je etatea that c.s per the djrectfor.s of 

th€' Minif'try cf Pere:c·Pne-1, H Super Ti1T1e Scale is grantee to the> 

offjcE>r of a rartjcuJar batch, any officer senicr tc the cfficer 

pr0roeed tc ~ prc1T1ot€'CJ ·J'Tlvet be given cpt kn fer f'ervj ng back tc 

the present cc:are for gettjng prowctjon, but thE' Gcvernwent of 

Rcijasthnn cjd net ask the c>pplicant for eubwitting cptfrn for 

reve-rtina back tc the Faj2ethan Cadre. It is state>a that appliccint 

was en rriecic2l lec-ve jn ~cewN>r, 1995 tj]J ear1y January, 1996 ,3110 

when the applicant :::-arne to know about the proroct ion of the officen=. 

of 1979 b?tch jn Super Time Scale of IAS, the applicant jnfcrwea 

the Chjef Secretary of the Gover:n1T1ent of Rajasthan abcut not having 

rE'cejvea the option, but no satisfactory anewer wae aiven to the 

applkant. It is a1eo stated that appJ k2nt was ah.>ay.: rec-oy ana 

willina to bP. rev·ertec reek tc the Stcte caare but no option was 

given tc the app1icant reverting back to the State Cciore. When the 

applicant W8s reverted b.ack to the Stat€' Cadre en 31.7.1998, 

thereafter viae orcer dated 17.11.1998 the Super TiIPe Scale of JAS 

wBS gr?.ntea to th€' a1"'plfr;:mt w.e.f. 6.12.1995 but the actual 

paywent wae to be IPaoe w.e.f. 31.7.1998 resulting the loss of Fe. 

1,05,578/- to the applicant. It is a1so statec that applicant ~cs 

aeprivea frcw hir legjtiwate cl2jw. Therefore, actjon of the 

responaent No.2 is 2rritrary, djscrjwinatcry and jn vjcl2tjcn of 

Article 14 c-nd 16 of the Constjtutjon of India. Therefore, 
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flJ:-plicant filed this OA fer the relief.= as al:Jove. 

3. Feply v."2e fj lea. In the rep1 y it i.::o st cit ea th?.t i'lprlfrant haa 

not .::houlde>rea the responeibiJity of the Super TiIPE' Scale- pest, 

therefore, she was not ent]tled to actual payroent w.e.f. 6.12.1995 

tc 30.7.]998. It jp denied that the appJicant Y.Bf' depr]veo cf her 

lea:itiIPote cJa:iw or there v.Bs any ar-bitrarjness or I!lalc-f:ice on thf' 

r2rt of the respcnaents. It :is stated that when the appl]cant had 

learnt at-cut prcrr.ction of the officers of ]979 batch. in the Super 

T:iJT1e: Scale of IAS, she ought to have apprcacheo the Establisbff'c.1nt 

Off]cer, Departwent cf Perf'cnnel c>na Trairiina fer exerc:isin? optfon 

tc revert her tc the State Government ana the applicant has net 

explained why she a:ia net approach the Establishment Officer fer 

her reversion tc the State Gcvernment. Therefore, the aprlic2nt ie 

not entitlea to actual payment in respect of Super Time Scale 

w.e.f. 6.12.1995 tc 30.7.1998 2na the applicant is net entitled to 

the rel]efs souaht for •. 

4. Heare the learned counseJ fer the parties ana 2Jsc perused 

thE' whole reccrc. 

5. After perusal of the aver:rr.ents of the partke ana letter 

oatea 8.9.94 issued by the Gcvernment cf Ind]a, Ministry of 

Personnel, Public Grievance ana Pensjcns (Depcrtment of Perecnne] 

ana Training)' New Delhi' it beCCI!lE'S abundant]y clear that whenever 

an JAS officer eerve at the Centre on tenure deputation tasis ~nd 

his case is cle2rE'd for proI!lotion for the Super Time Scale in the 

caare, an irrmeaiate intimation of the sarr.e coula be conveyed by the 

concerned State Governwent tc the Estaclishrr.ent Officer in the 

Departwent of Personnel and Tr2ining. The Estflk:-Jii:ihwent Offker iri 

turn ccula provi·ce an option to the concerned officer throu9h hie 

Central Aarrinistratfoe M:in]stry to revert tc his caar~ in order to 
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avan of the ac-tual benefHe of the proinct i0n. If the offfrer e0 

opts, the Eetabliehroent Officer woula take steps to revert the -. 
officer to the State concerned. If, however, the officer opts to 

continue at the Centre, he would be eligible to draw only the pay 

of the .rost held by him at the Centre. The instructions containea 

in the letter dated 8.9.1994 issued by the Ministry of Personnel, 

Public Grievances ana Pensione makes it clear that officer woula be 

eligible to draw the pay of the post hela by him at the Centre, if 

he opts to continue at the Centre. But, in the instant case the 

officer has not been asked to submit his option. 'Iherefore, denying 

the actual benefits of Super Time Scale to the applicant is not 

only arbitrary, unjust and unreasonable but it ie also violative of 

Article 14 ana 16 cf the.Constitution of India being in gross 

violation of the airectives issued by the Government of Inaia, 

Ministry of Personnel etc. 

6. Aamittealy, the applicant in this case.was not given any 

option of reverting back to the Parent caare ana getting the 

promotion. As per the inetructicns contained in the letter aatea 

8.9.1994, it was obligatory on the part of the State Government to 

seek options from the officer concerned for his/her reverting back 

to Parent Cadre. 'Ihe buraen of eubmitting option cannot be shifted 

to the applicant as the applicant has clearly statea that she wae 

on meaical leave in December, 1995 till early January, 1996 ana 

when she came back for duty in January, 1996, then only ehe came to 

know the promction of the officers of 1979 batch ana thereafter she 

wrote to the Chief Secretary, Government of Rajasthan about not 

having rece]ved the option. Therefore, in the facts and 

circumstance~ ae narrated before us by the applicant ana the 

Department, we are of the opinicn that denial of actual payment of 

Super Time Scale of IAS to the applicant w.e.f. 6.12.1995 to ~ 

30.7.1998 was not in accordance with the instructions contained ]n 

the letter dated 8.9.94 and applicant was entitled to actual 
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payment of the Super Time Scale of IAS w.e.f. 6.12.1995 to 

30.7.1998. 

7. The learnea counsel for the responaents has argued that the 

applicant did not shoulder the responsibility of the higher post, 

therefore, denying him the actual payment of the Super Tiroe Scale 

was perfectly legal. In support of his contention he has referrea 

the order r:essea by this Tribunal on 10.4.2000 in OA No. 86/97, 

Kanhaiya-Lal-Vs.-Union cf India ana ors •• But in the facts and 

circumstance of the present case, the case relied upon by the 

learned counsel for the respondents is aistinguishabie as the caee 

referred to by the learned counsel for the responaents pertairu: to 

a railway employee whose case was specifically covered by the 

provisions given in Rule 228 of the IREM. On the other hana, it 

was not sufficient to deny the actual payment of the Super Time 

Scale only on the ground that applicant did not shoulder the 

responsibility of the higher post. The Department has to examine 

the facte and circumstancei= of each case and then use its 

discretion for granting back wages, but in no case discretion used 

by the Department should be unreasonable. 

8. The learned counsel for the respondents also referred the 

case of Shri Vinod-Bharti v. State of Bihar, 2000 sec (L&S) 417 but 

leaking to the facts and circumstances of this case, this citation 

also does not help the respondents, in any way. On the other hand, 

Hon'ble the Supreme Court in Hukmi Chana v. Jhabua Cooperative 

Central-Bank-Ltd •. , -Jhabua (M.P.) and Anr. 1 1998 SCC (L&S) 509 held 

. that employer has the aiscretion to grant back wages according to 

the facts and circumstances of each case. At the same time, it is 

also hela that such exercise of discretion shall not be 

unreasonable ana the grant of back wages will depen9 on the facts 

and circumstances of each case. In C.R.Samajpoti v. State of 



-· 

: 6 

Gujrat, Gandhinagar, ( 1990) .12 ATC 471, the Ahmeaabaa Bench of the 

Tribunal relying on the decision of the Hon'ble Supreme Court in 

State of Mysore~ C~R.Seshadari held that when a promotion has 

been deemed to have been given with retrospective effect, the 

benefit of P3Y and other emoluments frcm that date cannot be denied 

and the plea that the government servant has not worked in the said 

promotion post cannot be accepted. 

9. In the instant case, it becomes abundantly clear that the 

State Government, failed to seek an option from the applicant as per 

the instructions contained in the letter datea 8.9.1994 and for non 

compliance of the instructione issued for this purpose, does not 

give any discretion to the respondent Department to deprive the 

applicant frcro the benefits of actual payment of the scale of pay 

applicable to the applicant. 

9. We., therefore, allow this Original Application and direct the 

respondents to pay arrears of pay and allowances etc. consequent on 

fixation of P3Y of the applicant w.e .• f. 6.12.1995 in pursuance of 

the order dated 19.Jl.1998 alongwith interest at the rate of 12% 

per annum. Ne order as to costs. 

~~ 
(A.P.NAGRATH) 

Adm. Member Judl.Member 


