Ry

-

o J\‘;%Q//

IN THE CENTPALlADMINISTRATIVE TRIEUIAL, JAIFUR EENCH, JAIFPUR.
O.A No.d42 799 | , Late of crder: stS/ZAM4
Abhdul Lailk, Alias Jozeph Anthaony, &’c Shri Antheny, F,/0
Heuse MNc.252 ‘5, Anderkot, Ajmer, Rajasfhan.
| ...Applicant.
Vs.
Unicn of 1India threugh General Manager(E), Western

Railway, Churchgate, Mumbai .

2. Divisicnal Rly Manager, Western Railway, Jaipur, W.R
Jaipur.
3. - Dy.Controller of Steres (Estt.) W.Rly, Ajmer

.. .Respondents.
Mr.P.P.Mathur - Counsel fcr the applicant.

Mr,U.D.Sharma - Ccunsel for respondents

CORAM:

L '
Hon'kle Mr.S.Fk.Agarwal, Judicial Member

PER HOH'BLE MR.Z.E.AGARWAL, JUDICIAL,MEMEER.

In this Original Aﬁplication filed under Zec.l@

of the
Administrative Trikunals act, 1525, the applicant makes a
praver to direct the réspondents to conzsider the applicant for

appointment on compassicnate ground.

2, © In hkrief the case of the applicant is that he is the

adopted son of Shri_Anthony who was residing in the same hcuse

in which his natural barents were residing. It is stated that

Shri Ancthony adopted the appliczant as his son from his

‘childhood. According to his custems and ussages Shri Anthony

used tc celsbrate hisz kirth day alsc. It is stated that Shri

-

Anthony executed an adopticn deed on 2&8.,4.22° entitling the

applicant tc¢ pension and other retiral hLenefits as hiz son
hY . .
which was duly registered hefcre the competent authority. Zhri

_Anthony alzc tock a lcan for the marriage ¢f thz applicant as

‘hiz adcpted son and the said loan was sancticned arfter

reaching the conclusicon that the applicant is the adopted son
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cf Shri Anthony. It ie further stated that Shri Anthony died
on I0,5.94, The applicant filed representaticn Lkefcre the

respcndents to consider him for appointment on compassicnate

Q

rcund cn the ground that the applicant is the adopted son of
Shri Anthony. The adopticn deed was alsc filed élongwitﬁ ﬁhe
respreséntation. tut his reqﬁest' feor éprintment, on
compassionate was rejécted.on the ground that the arplicant
cannct e conzidered to he an adopted son ¢f the deceased Ehri
Antheny. It iz stated that after death of Shri Anthony, the
respondents released to the applicant Rs;35084/— on 15.9.94 as
thé amount of Provident.Fund and Qages but he was not given
appcintment on compassionéte grcund as Shri Shahkudeen, Office
Clerk «of the vrespondents department dJdemanded a brike of
Re.25,000/- from the aﬁpliéant which he refused. It is s;ated
that the‘refusal fcr appcintment on compassicnate gJgrcound is
not zustainakle in law as the applicantvis the adcpted scn of
Shri Anthcny by a duly registered adoption deed. Latercn the
respondents departwment tréated the applicant as'adopted scen of
Shri 3nthony and a lcan wés also sanctiocned for the marriage
of the applicanf after‘vnecessarﬁ ~enguiry. Thereafterv the
resrpcndents released the amcunt of wages and Praovident Fund in
the naﬁe oflthe applicant_after the death of £hri Anthcny.-

Therefore, the applicant iz entitled to ke coneidered for

appdintment on ccmpasiocnate grocund being the adopted scon of

the deceaszed Shri Anthony.

2. Reply was filed. In the reply the fespondents denied

the fact that the applicant is the adcpted scon cof the deceased
Anthcny. It is alsc stated that the applicant filed

representaticon in  the vyear 1995 which was rejected and

ccnveved to the applicant. Thereafter, the applicant submitted

ancther representatison which was alsc rejected vide letter
‘ .

dated 12.6.97. It is stated that the applicant bkeing Muslim
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cannot be adopted by' a Christian, therefore the vappiicant :
cannot claim himself as the adopted son of Shri Anthohy. The
Adoption Deed dated 12.4.8% does not have any effect to make
the aéplicant as adcpted son of 3Shri Anthohy.-The allegatign.
of bfibe against  Bhri Shahbudeen, Clerk, have beeh
categofically denied .in_ the repiy and stated that the
applicant is not the adopﬁed son of the deceased Anthony.
Therefore, the applicaht is,nbt'entitled to any relief sought
for. o

4, Rejoinder to the reply was filed reiterating the facts

stated in the 0.A and stated that the,Kerala High Court in the

case of Philips Alfred Malvin Vs.AGonsalvis has glearly held
that adeption is recognised by Muslim Law | and Canon ng,
thereforé' the applicant is entitled to bhe considered for
appointment oh compassionate groﬁnd, heing adcopted son of Shri
Anthony. |

5. Heard the learned coﬁnsel for the parties and also
perused the whole record.

6. ( it is an admitted fact that the.respondents departmeﬁt
rejected the claim of the applicant on the basis of the fact
that the applicant is not an adopted son cf the deceased
Railwa? émployee, Shri Anthony and thie view appears to have
bheen taken oén the basis of an opinion given by the Law
Officer. It is also an admiﬁted fact that adéption déed was

executed by Shri Anthony on 12.4.22 which is a duly registered

document whefein-it is clear that Shri Antheony was adopted the

applicant from his childhood. It is .alse an undisputed fact

- that withdrawal was allowed>to Shri Anthony from his FProvident

Fund account for the marriage of the aprlicant feor which the

department conducted and enquiryvand in the enquiry it was

" revealed that the applicant was the adopted son ¢f Shri

Anthony; The applicant himself has averred that Shri Anthony
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had taken him in adoption according to the customs, therefore,

on the basis of dccumentary evidence as well as on the basis

of conduct of the respondents it is established that the

applicant was adcpted by Shri Anthony and an adcption deed was
executed to protect the interest of the applicant.in. future.

7. The learned counsel for the applicant has argued that

there is no prohibition in law fcor adoption of a Muslim by

Christian father as . hoth Christian law and Muslim law

recognise the adoption. In suppert of his conténtion he has

referred Philips Alfred Malvin Ve. Gensalvis, 1999(1) KLT 292.

Oon the other hand, the learned counsel for the applicant has

‘argued that the adopticon of the applicant who is a Muslim by a

Christian father is not valid adeption as there is no law
permitting such adopticn.

8. I have given .anxious consideration to the rival
contentions of both the parties and alsc perused the whole

record and judgmént.

9. In Philips Alfred Malvin Vs. 'Gonsaivis, 1299(1) KLT
292, the Kerala High Court held that Hindu Law, Mchammaden Law
andeénon Law récognise addption. Merely because tpere is no
separate statute providing adoption, it cannct be said that
thebadoption made by Correa cocuple is invalid. In this case,
it ‘is fdrther'held‘that Canon Lawvdoes not prohibit adoption..
The.Code of Canon Law commissioned by the Canncn Law 3Society
of America, gces t¢ show that Canon 11Q relates_to_adoﬁtion
which reads as follows:

'Children who have keen adcpted acceording to the norm

of civil law are ccnsidered as Lkeing the children of
" the person'or perscons who have édoptéd them.

Adcrpted chiidren are usually not at | all,_ or

occasionally nct whélly,' related " to the parents

adopting them... Church law adopts the civil law
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pertinent té the area and states that addpted childrén
are held to he the equivalent of natural children of an
adopting coupie in those instancés in which adaption
has been duly formated according to the civil law."
"A Child of parents who belong to the Latin Church is
ascribed teo it by receiption of baptism or, if one or
the other_parent does not belong to the Latin Church
and'both parents agree in choosing that the child be
baptized in the Latin Chruch, the child is ascribed to
it by receptioh of baptiém buf, if the agreement is
lackingvthe child is ascertained to the Ritual'Church‘
to which the father belongs." |
10.  From thé above Canon Law, it can be seen that Church
haé adopted civil law pertaining to‘adoption. It is further .
held in this caée that Muslim Law recognise adocption if‘there
is custom prevailihg in Mohammaden communities. The custom is
accepted to have the force of law as it ié held in AIR 1936
Lahore page 4. Sec.iz of Obdh Estates Act, 1262 permits a
Mohammadeen talukdar to adopt. In the State of Jammu &

Kashmir, the existence of lacal customs regarding adoption has

- been recognised by virtue of Sri Pratap Jammu & Kashmir Laws

Consolidation Act, 1977. The right of the couple to adopt a
son is a constitutional right guaranteed under Art.21l. The
right to 1life inéludes "those things . which make 1ife
meaningful. Correa»couple might have thought of making their
life more meaningﬁul by adopfing a son. ‘

11. Although no specifié statﬁte/law has bkeen referred Py
the learned counsel for the applicant so ‘as to prove that
Muslim Law and Christian Law pérmits adoption. But the learned
counsel for the respondents also failed to show that there is
a prohibition for giving and taking any adeptin by Muslim and

Christian. To adopt a son is a civil right guaranteed by
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 Article 21 of the Constitution of India for making the 1life

meaningful. Therefore) in view of the law laid down by the
Kerala High Court (supra) and the facﬁs and circumstances of
this case I am of the opinion'that the applicant being an
adopted son of the deéeased Shri Anthony. |

12. The applicant also could establish the fact that there
is no other bread earner in the family of the deceased after
death of Shri Anthony. The applicant in this O0.A has
specifically stated that iﬁdigent‘circumstances caﬁsed in thé
family and the abévé mentioﬁed fact have notvbeén éontfoverted

in so many words in the reply.

13. In Umesh Kumar'Nagpal Ve. State of Haryana, (1994) 4
SCC 138, a Bench of two Judges has pointed ocut that the whole

object of granting compassionate appcintment is to enable the

family to tide over the sudden ctises,'the less a post held by

the deceased.

14. In Phool Kumari Vs. Union of India & Ors, (1593) 23 ATC

548, it was held that the. main object of compassionate
appointment is related-to the'need for immediéte}assistance to
the family particularly in distress. Humane approach is to be:
followed in dealing in such cases. |

15. In Jagdish Prasad Vs. State of Bihar, (1996) 1 3CC 301,

Hon'ble Supreme Court has observed that the véry object of

éppointment of a dependant of the deceased employee who die in

harness - is to relieve ’unexpected immediate hardship and

distress caused to the family. .

16. In Director of Education & Anr. Ve. UQI % Ors, (1998) 5

SCC 192, it was held that "The object undériying a provision
for grant of compassicnate employment is to enable the family
of the deceased employee to tidé over the sudden crisis
resulting due to death of the bread earner which has left the

family in pecury and without any means of livelidhobd. Out of
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pure humanitarian consideration and having regard te the fact
that unlesz scme scurce of'livelidhéod is provided, the family
would not ke able to make both ends meet, a provisioh is made
for Jiving gainful appcintment to one of the dependents of the
deceased who may be eligikle for such appcintrwent.”

17. .In‘view cof the akcve settled legal_posiﬁion and_ﬁhe
fact that the applicaﬁt is an adopted son of the deceased Shri
- Anthcny and indigenﬁ_circumsténces still exist in the family
of the deceased and in the facts and circumstances cf the
case, I am of the cpinieon that the applicant is entitled tc he
considered  for appqintment o¢n  compassiocnate ground, 'being
adopted zon of Shri‘Anthony,Aavrailway employee.

18; Therefore, this O.A is allowed and the respcndents are
directed tc consider the case of applicant for appointmént on
compassidnate greund on any suitable post, within a period of
2 months from the date of receipt’of,a copy of this crder.

j19. No order as to costs.

A

/ (S.K.Agarwal)

Member (J).



