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question involved in these two cases is s;mlla“ |

b

IN THE CENTRAL ADMINISZRATIVE TRIBUNAL JAlPUR BENCH,JALPUR,<

Date of Dec151on.[\{/G}' {“! -

L

1. oA 202/99

‘Joy Kutty, Subhash Narain Thakur, Vijay Singh, Kishan{si

Roop and Shiv Pal Singh, all working on the post of Clerk fpnde

. : L Versus

1. Union of India through General Manager, Western Rallway[
Mumbaj . . - o f’ : :
2. Dy.Controller of Stores, Western Rallway, Kota DlVlSlOﬂ/ Kota v :

DRM, Westeln Rdllway, KOta Junctlon, Kota.

Western Railway, Kota D1v1s1on, Kotaﬂ

2. OA 369/99 : o T }
Joy Kutty, Subodh . Naraln Thakur 4 V;jay Slngh, Klshan Slngh Mah war, Mun Ro p;;.
and Shiv Pal Singh, all worklng as Clerk under Dy Controller o ‘SLores,-t .
Western Railway, Kota Division, Kota. '

Versus . S . .
1. Union of India through General Manager,'Western Réilwﬁ%i Cnnrohgét 1;o1
Mumbai . o ;“;3 "-Ef SRy
2 Dvl.Rly:Manager, Western Rai1way,‘Kota. -f“ L
3. Dy.Controller of Stores, Western Railway, KOta DlVlSlon, KOLa c/o'
- Western Railway, Kota Junction, Kota.
CORAM:

HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMBER -
HON'BLE MR.S.BAPU, ADMINISTRATIVE MEMBER

For the Applicants ' ' coa MroPnV.Caila

for the Respondents «ae Mr.8.S.Hasan

e R DE R
PER HON ' BLIL MR.S K AGARWAL , JUDICIAL MEMBER

This order will dlspose of OA ?O?/Qa and OA 369/99 as fJ




2. 'In OA 202/99 the applicants have prayed to quash and set . aside;
impugned order dated 29.4.99 . (Annexure A/1) and all such orders 1nclu,
the order dated 19,4,99, reference of which has been made in Annexure
or %h conseguence or precedence of the impugned order Annexure A/lpi?zi

3. | In CA 369/99 a. prayer has been made to restrain the‘respondehtp

holéing fresh selection for the post of Clerk in pﬁrsuance . of
notification dated 22.7.99 (Annexure A/1). '

IY 4._4 The brief facts in.these two cases are that applicants-were ipiti
"appointed on Group-D post.and-they were eligible for promotion in'Gro
' post. 'Therefore, the .respondents issued a rmtlflcatlon dated 21. 11_96“3'7

whareby names of all eligible persons worklng in Group-D post for appeawgnﬁl
in the selection test were called for. Another . notification: was, al
‘ﬁssued, wherein names of persons who were- eligible from amongstéGfod“ D
‘ employees for promotion in Group-C, as Clerk, were called for_the;wfitté
#' i ‘test to be held on 19.7.97. It is stated that the applicants appeare
|
|

the written test alongwith others and were declared passed vide-ordeﬁfdate

24.11.97, It is also stated that 52 candidates appeared in the written t%s

for six posts of Clerk but only 16 candldates could pass the sald wrltte

{ test and they were called for interview and type test to be held on 2.

.ig : and 3.3.98 and thereafter the appllcants were selected and their nameu wer
i

placed in the panel  of selected candidates for promotlon on the posA

o Clerk. It is also stated that appllcants were givan ‘appointment v1de.orde
i dated 16.3.98 and in pursuance of the order of appointment, the applicéht
: , were posted and they are working on the post of Clerk, as mentioned in ith
| ., OA. 'The applicants were sent for training and after completion‘oflttaini
a certificate to this effect was issued. It is further stated that péss 1g
"of type test was a essential quallflcatlon besides other prescribed

quallflcatlons for selection of CJerks and the Railway Board issued varihus"“:

circulars from time to time clarifying the position. According to
circular No.E(NG)I-96/CFP/19 dated 3.2.97 it has been mentioned;_t
henceforth promotions from Group-D to Group~C against 33-1/3% ofzqﬁota
the Ministerial cadre -and from Clerks to Senior Clerks against IDCL qu
may be allowed on provisional basis and the concerned staff may be glven
years time from the date of promotlon to quallfy the prescrlbed typewrlt
test and in case they fail to qualify the typewriting test w1th;q t
period, they will be liable to be reverted. Thus, the applicahtsﬁﬁ
appointed as Clerk on the condition that they would pass the type res

~within two years from the date of their promotion as- per the c1rcular dated

3.2.97. It is also stated that the applicants ware promoted v1de ord
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dated 16.3.98 and thereafter type test was held only on 12.1.99 and the
result of whiéhnhaé not been declared so far. It is further stated that
suddenly the respondents have issuad the impugned order (Annexure A/l),
whereby the appllcants have been revertpd from the post of Clerk (Groupﬂc
post) to that of Group-D post and there is no valid reason for cancelllng

the said selection and the applicants, who were promoted to Group—C. post

"after a long and aspiring service under the respondents, have been thrown

back to the zero without any reason and rhyme -in an arbitrary manner. It;is
also stated that the respondents have issued a notification for selectién}on
Group~C post, therefore, a prayer has also been made to quash,thegsaid
notification and to restrain the respondents not to make any.selectipnrin’
pursuance of that notification. Thus, the applicants have filed these OAs

for the relief as mentioned above.

5. Reply was filed. In the reply it has been stated that perséns
declared successful in the written test, none of them qualified the type
test, therefore, they éould not be called for}interview. But aelection
letter dated’ 7.3.98 was issued, vwhich was wholly illegal and without
jurisdiction. As the letter dated 7.4.94 clearly requires passing of type
test before the promotion and interview, no relaxation could be granted by
amending the statutorylrules by an administrative letter. Therefore, 1t 1s
stated that prpmotion'of the applicants was contrary to the rules ‘and Qld
not- confer any right to thé ap@iicanrso It is stated that the appli&aﬁts
were promoted v1de order dated 16.3.98 without holding the type test, wh1ch~.
clearly shows that promotion of the applicants was contrary to the rules and*
as such they did not become the members of the cadre. Simply because the
applicants have worked for more than 13 months, as alleged by them, it does
not confer any right upon the applicants to hold the post. Therefore,,théée
OAs\are without any merit and liable to be dismissed. '

6. Rejoinder has also been filed, which is on record.

7. - Heard the learned counsel for the parties and also perused the whole
record. '
8. ‘It is not disputed that the applicants were selected for promotion bn

the post of LDC by a written examination held by the department and théy
we%é‘ given appointment in pursuance of the panel/selection made byf tﬁe
department. It is also clear from the circular No.E(NG)I-96/CFP/19 dated
3.2.97 that promotion.trom'Group—D to. Group-c against 33-1/3% of quota ﬁn

the Ministerial cadre and from Clerks to Senior Clerks against IDCL quoﬁa

may be allowed on provisional basis and the concerned staff may be given two
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.} Co o ‘years time from the date of promotion to qualify the prescribed typewritihg
/- % test and if they fail to qualify the typewriting teat within thls period,
| they will be liable to be reverted. It is undisputed that on the hasis of
these instructions, 1ssued by the Rallway Board, the appllcants were glveh
promotion on Giroup-C post without pa581ng the type test and thereafter Lhe
applicants were given an opportuthy to appear in the type test but before
the result was declared, the impugned order for revertlng ‘the ap@dlcantb
from Group~C to that of Group-D post was 1ssued It is also an admltted
o fact that no opportunity of hearing or show-cause was given to the
: applicants before passing the impugned order. It is a settled legal
i position that if an order includes civil consequences, before passing such
an order prlnc1pal of audi alteram partem must have been complied with. If
the principle of audi alteram partem is not complied with before pa551ng
i "such an’order; the order is in violation of the principles of natural
i justice and the same is liable to be quaahed on thia ground alona.
‘9, In the instant case, the applicants were promoted after following the
i A due process of selection and after their selection a panel was preparcd
5 Orders of appointment were given and the applicants have jolned in pursuance
E " of the orders of appointment and they were working on the post for the last
| 13 months before the impugned order of reversion was passed. No opportuntt§
i of hearing/show-cause was given to the applicants before issuance of the
i :impugned order. Therefore, when the department itself has acted upon the
E panel, there was no basis or reason to cancel the panel by passing thé:
- } - impugned order. _In case of individual selection, if it is not found in
'E accordance with rules; even notice is required to be given and opportunity’
: is also requlred to be given. Only in case of mass mal practice, no notlce;
or opportunity of hearing is required before cancellation of selectlon. In

; 1999 (2) SLR 595 (S.Prakash & Another_v. K.M.Kurian & Others), Hon'ble the.

Suprcme Court held that a candidate has no vested right to get the process
completed except that the government could be requlred to justlfy its action -
L on the touchstone of Article 14. |

10. . After goihg through the facts and circumstances of the. instant case,

we are of the considered opinion that the impugned order (Annexure A/1l) is

arbitrary and is hot at all sustainable in law, therefore,.ljable to be,
-quashed. Since the order of cancellatJon of panel/rever81on has been found:;
. as 1llegal and not sustalnable in law, therefore, any notification for ~

filling up Lhe posts in question is also liable to be quashed.

11. It ie‘also stated by the learned counsel for the respondents that so’;

many complaints were made regarding the said selection alleging grose.;
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irregularities in the selection conducted by the division. We have perusnd
the relevant record produced before us and we are of the opinion that there
was no proper justlflcatlon/ ground before the concerned authorlty to cancel

the said selection specially when in pursuance of the said panel/selectién

the applicants have joined and they were working on the post for the last 13 )
months.

12, We, theréfore, allow this OA and quash and &et aside the impugnéd
order dated 29.4.99 (Annexure A/1 in OA 202/99) and . all such orée%s
including the order dated 19.4.99, reference of which has been made ih
Annexure A/l. We also quash the notification dated 22.7.99 (Annexure A/l in
CA 369/99), issﬁed by respondent NORB, No order as to costs. '

th /v‘— . = ' S:vé '
(s. BAth?{/ g (S.K.AGA;{{T‘
"MEMBER (A) ‘ ‘ MEMBER (J)
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