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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPURKBENCH, JAIPUR.
O.A.Np.359/ 9 Date of order: ¢-9.2002
Rajendra Kumar Parmarthak,'s/o Sh.Deep Chand Parmartnak,
R/o Railway Quarter No.l7/B, Western Railway, Loco Coloney
Kota Juncticn, Kota, WOrking as Head Clerk, Kota.

...Applicant.

J

Vs. » 2
l.: Union |of India through General/Manager, Western Railway,
Cnurchate,lembay. ] \
2. Divislonal Railway Manager, Western Ralluay,'Kota Junction
Kota.j . |
3. Senicé Divisional .Electrical Engineer (TRD) Western

Rallway[ Kota Junction,.Kcta.
| 1 " ' . .. .Respondents.
i » -
Mr.Rajveeernarma - Counsel for applicant.
Mr.U. D Shmrma - Counsel for respondent.
coRaM: j )
Hon]]le Mr. H O.Gupta, Admlnlstratlve Member
Hon ble Mr.M.L. Cnauhan, Juﬁicial Member.
PER HON‘B%E MR.M.L. CHAUHAN/JUDICIAL MEMBER. ‘
The |applicant- while ~work1ng as Head-Clerk ‘witn the

respondents was chafge-sheeted vide ~memorandum dated 29.l.98

contalnlnb the allegatlon that while working as such he had

'drawn dOﬂble payment during the perlod August 1996 Lo January

1997 from Bill Unit No.408(4) as well as from Bill Unit No.085

i
» l . . C R
and such;act of the applicant constitute misconduct under the

\

prov151ons of Railway Servants (Conduct) Rules, 1966. The said

charge—sheet was served - on the appllcant on 5.2.98. The
L. s

applicant was required to furnlsh his written statement of
1

defence W1th1n a period of 10 days from tne date of receipt of

the cha‘ge—sheet. On -his fallure‘ to submlt the written
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statement .of defence on or before 15.2.98, the Enquiry Officer

was appointed who directed the applicant to intimate the name
of his Defe ce Assistant within a period of'iO days vide letter
dated 15.4.28. Thereafter, the Ehduiry» Officer started the
process4of oonducting enquirw‘and isshed lettef,dated_l3.6.98
to the~applicant intimating'him to appear.in the enquiry whioh
will.be Held ‘on 22.6.98 and asking him againjto intimate-the

name of Dewence Assistant‘before the date fixed. On 22. 6. 98,

"the . applic nt appeared in the engquiry and requested to furnlsh

3the~copy-o Muster—roll upon wh1ch~the payment has been made by -

the DRM Office. Apartifrom that it was also requeSted'by the
'

"applicant hat he 1s sufferlng from Azoospernela and he has-

<been réfer ed to Jag Jeevan’ Ram Hospital, Bombay by tne Senior,

_Medical'Of‘icer, Western kilway, Kota vide order dated 5.6. 98

tnereforet e may be permitted to undertake the treatment and

'give h1m tlme to defend the enqulry. Phls request of the

appllcant was declined by respondent No. 3 v1de order dated
he was not allowed to get the treatment till the

- of enguiry. Thereafter, the enqu1ry was held _on .

!La%%%f 17 '7.98 and finally on.27. 7.98. On 27.7.98, the Enquiry

Officer xamined two witnesses ex-parte and copy " of the
statement of witnesses were sent to the appiicant vide letter
dated 30. .98.'The case of the applicant is‘that.since he was
,sick.and no .copy of Mdster—roli was sppried to him and'also
that no i timation redarding ex—parte proceeding was ever given
such he was denied the reasonable opportunitw to

/

defend his case. His further case is that he was not given an

to him a

opportunity to cross examine the Wwitnesses as such; such

ﬂ evidence: cannot be relied upon and the 1mpugned order Annx, AI

'dated 3.11., 98 passed by the dlsc1p11nary authorlty, whereby the

applican

Ve

has been dismissed from service and the order dated
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of the

22.4.99 (An x Al7) passed by the- Appellate Authorlty, based on

report, are not legally sustainable and as such

/\

-these 1ord rs deserve .to be set as1de. It is on these

allegation y the applicant’ has filed thls O A for quashlng and
settlng aside the 1mpugned orders Annx Al & Annx.Al7.. '
2. The respondents have contested the case by filing reply

affidavit. |Their main case is that despite'repeated opportunity

the applicant ‘failed to furnish the ' name of his Defence

Assistant before the Enquiry officer and,also he did not file

.the wrltt n statement of defence Wbthln the t1me allowed, as -
~such the 7nqu1ry was properly held, It 1s further averred that

‘the applicant was supplied with all the.documents ment;oned in

the charg_-sheet‘and as such the applicant was not entitled ‘to

a copy o Muster-roll which do not form part of the listed

'

‘3. Rega ding - ‘the contention . of the appllcant that he could

not attend the enqulry proceedlngs because of h1s 1ll health,

it has been stdated that respondent No.3 had made a. reference to

\

the Sr.D visional .Medical Officer, Railway Hospital, Kota,

seeking larification about the sickness of the applicant and’

'the Sr. M d1cal Offlcer, Kota, vide his letter‘dated 6.7.98,

sterilit

treatmen and he could very well proceed w1th the enquiry to

'informedJ respondent No.3 that the applicant- was a case of

ing Surgeon. It was only thereafter that the request

applicant for - permlttlng hlm to proceed Bombay for

.f1nlsh uf at h1s leisure at the end of. which he. may be sent .to

4treatment was decllned as he could contlnue his treatment after

conclusion of the .enquiry proceedlngs. It has further been

'stated hat no doubt the appllcant d1d submit . a sickness'

cert1f1 ate from a Prlvate Doctor dated 25. 7 98 recelved on

wh1ch does not ~need .any- emergency reference and ~



been fixed

5. The
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27.7.98 at 0.40 AM (Annx.AlO) ‘on, which date the enquiry has

ut. the Enqulry Officer decided to proceed ex—parte
as the ‘listed w1tnesses were present The statement so recorded

were sent tlo the applicant vide‘letter dated 30.7.98. It was,

therefore, open to the applicant to have‘reguested the Enguiry

Officer to| re-summon the said two witnesses for their cross

[

examinatio . Since no such request had been submitted by the

applicant as such no prejudice has been cadsed.to the applicant

and it 'is case'of deliberate nohcooperation of the'applicant

to part1c1 ate in the’ enqulry proceedlngs on the pretext of his

51ckness.

[

4. We ha e. heard the learned counsel for the partles and also -

perused th material on reocrd. -

ain case of the applicant is that no reasonable

‘opportunitly has' been afforded to him and ex-parte enquiry has

been held relying on the statenent of witnesses ﬁithout testing
the veracity thereof and as such violative of the principles of
natural justice and also the provisions as postulated by Rule 9
of the Railway Servants (Desc1p11ne & Appeal) Rules, 19638. The
appl1cant has prayed for\guashlng of the order of dlsmlssal

s

from serv ice.

’ p6l Phe counsel for the appllcant has submltted that as per

Rule 9(12) of the Rallway Servants (Dlsc1p11ne & Appeal) Rules,

1968, th appllcant should have been given at least 10 days

‘time after the presenting'foicer has produced his evidence so

that the|applicant could:consider'if-he would participate in it
and prep re his defence. Not giving'suchfan.opportunity to-the

appllcan will amount denial of natural justice to him and it

is agaln t the well establlshed pr1nc1ples of natural justlcer

On our guery to the learned counsel for the respondents, he has

conceded that before proceedlng exparte enqulry the

s
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applicant was not ;J& to:noticeithatlin'case he does'not appear

n the fixed date, ex;parte Qrdseedings shall.he heid.against-
him. Howey r; he has Submitted:that since- the applicant has
:given' sufficient opportunityiéto defend his'.case ’which
opportunity "he failed to 'availf and aiso that<‘in case the

statement of withesses were recorded ex-parte, he could have

requested “he Enquiry'officer to affordlhim an opportunity to
cross eXam'nevthose'witnesses and as such-no prejudice has been
1caused to“theiaoolicant'and principles of‘natural»justice_has
been compliéd with in the instant case. ’ R

7. .We haye consideréd the matter ard we are of ‘the view that
there is no conpiiance of kule 9(12) of'the Railnay Servants
(DlSClpllne & Appeal) Rules, 1968 which is mandatory and afford
such oppo tunlty to the dellnquent offlcer to dlsprove the
charge levelled agalnst h;m._By ‘not gl«lng such.opportunlty to
the delihduent will amount'to denial of justice to him and it
is against the well established principles:of natural justice.
‘8. In the instant case, when the matter was fixed on 27.7.98;

c the applicant enclosed a"‘medical“ certiticate from a Doctor
< alongwith ‘letter dated’ 27'7‘98' (Anhx AlO), which date the
enquiry as flxed before the nnqulry Officer. A. readlng of this
letter A nx.AlO reveals that the appllcant has requested that
he w1ll ot be able to attend'the enquiry proceedlngs flxed_for'

_ "27.7.98 on account”of hlS sudden illness. The receipt of’this
\” letter on 27 7 98 is- not dlsputed by - the respondents. Their

plea is that since two W1tnesses ‘were present on that date as

such th ir statements were recorded ex-parte and copy of the

statement -was also sent to the appllcant vide letter dated
~’ '39.7.98 for .information. It is further stated in the letter
dated 30.7.98 that the photo copy of the med1cal certlflcate as

submitted by hlm, is not acceptable, Ihus, it is zonly‘_v1de
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witnesses.

‘(Disciplin
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© "Presentin

gf?ihg‘ah'opportuhitQ to‘the'applicant togcross~examine those
gurther.that’no notfce was given'to‘the appiicant as
conteuplat d under 'Ruie'_9(;2) of the 'Raflway Servants
& Appeal) Ruiest1968-for.the purposehof pareparinQ'i
hls defence. It is -true that as per Rule 9(23) of the Rules of
1908, ex- parte proceedlngs can be hald. But-where the applicant
has part1’1pated in the enqulry proceedlngs and at a\subsequent'
stage he\_ould not appear on’ account of hls 111ness,'1n such
‘ re proceedings ex—parte, he should have. been given at
least 10 days :tlme"for preparlng hxs" defence after the’
Officerfhas produced his edidehce.-Therefore,'the

provision cdhtained‘in Rule 9(12) of the ‘Rules of 1908 are

“fully att acted 1n the 1nstant case wh1ch reads as under:

"Rul 9(12)-The 1nqu1r1ng authorlty shall, if the ‘Railway
.seernt fails to appear within the specified‘ time or
ref ‘omits to .pleadfd reduires‘ the Presenting
;Offlcer, 1f any, to.produce'articles-of charge, and shall
adj rn the case to a later date not exceedlng th1rtw
day_, after recordlng an. order that the Railway servant
4 may for the purpose of.preparlng hls defenqe.glve a notlce
wit in 10 days of‘Ehe order or within such further time
not. exceedlng two days as . the 1nqu1r1ng autnorlty may?
all>w‘for the dlscovery or productlon of any documents
whi_h are in~ posse351on of Rallway Admlnlstratlon but not -

men.loned in the llSt referred to in the sub-rule (6)

9. - In ‘the 1nstant case such a procedure has not peen adopted.

After r cordlng the ex-parte ev1dence on 27.7. 98 the Enqulry.f

\, Offlcer d;d.not proceed with the'matter further~and»submitted

N -
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‘applican for the purpose of pareparlng -his defence and

his report |after deSpatChing the statements of witnesses to the

;-

applicant\for hisiinfornation vide letter dated 30.7.98.- From

t reading of Rule 9(23) and Rule 9(12), it is clear

that Rule 9(23) regulate the procedure of exparte enquiry at

the conjoi

the time avter the communlcatlon of the charge—sneet whlle Rule
9(12) rel‘tes to the.stage of oral'enquiry and evidence. All
that isrr quired by Rule 9(12)1is that in a case uhere the
delinguent railway emplgyee: initiallf participated_ in the
enguiry'p | .

for any reason he failed to appear, he should be given at least

10 days time after the Presenting Officer‘has produced his

evidence.| It is ~to give him time to consider. if he would
particlpate in it and prepareihis defence.

10. ,In t ebinstaht case, as already stated aboye, the Enquiry
Officer recorded statement ot two Witnessespon/27.7.98 ex—parte
ignoring the medical certificate given by the applicant for his
absence for the said date on account of his sudden illness, fne

Engquiry Eficer also did. not“'give any opportunit? to the

&

s

concluded tne enqu1ry and’ submltted his report on 13. .8.98.

 Thereafter, on the bas1s of the enqulry report, . the

.wn1cn wa%'aff1rmed by, tne appellate authority v1de order dated

.22 4.,99. We do not thlnk that legal pos@tlon gets averted just

.because the appllcant has not asked for cross examlnatlon of

law is "that at least 10 days notlce has to pbe given to the

appllcant for the purpose of preparlng hls defence in case the

ex- part ev1dence has peen. recorded Hav1ng not done so, it is

in violation of -the rules. The fact remains that tne applicant

- o A N L _
replying to the charge-sheet, etc. but subsequently

. Dlsclpllnary Author1ty passed the 1mpugned order dated 3 11. 984

the Wit esses._Whether he asked 1tzor not, tne requirement of.

has beel denigd the opportunity to preparé .nis defence as also



to cross ex?mine the witnesses and he has been inflicted with
major penal%y of dismissal from service which is in violation
of the prévisions of the rules and Article 311 of the
Constitutio#. Thus, we find that the applicant did not ggt the
minimum losﬁays tiﬁe to consider his defence. Accordingly, for
noncomplianke with the provision of Rule 9(1l2) of the Railway
Servants (Jiscipline & Appeal) Rules, 1968, the order passed by
the Disciinnary Authority dated 3.11.98 (Annx.Al) is improper.
Consequentiy, the order passed by the Appellate Authority 1is
also improFer and invalié}

11. In visw of the facts and circumstances of tnis case, we
hold thaﬂ the applicant has been deprived of his right to
de fend ni%self. Therefore; we guash the impugned order dated
3.ll.§8 (Annx.Al) passed by the Disciplinary Authority and the
order - d%ked 22.4.99 (Annx.Al7) passed by the Appellate
Authority} pbased on the ex—parte.enquiry report. The applicant
shall be’reinstated in service within 15 days from the date of
receipt éf this order. The ex-~parte enquiry report also stands

guashed. | This will not preclude the respondents department to

initiate, disciplinary proceedings against the applicant from

the stage of recording of the prosecution witnesses as per

rules, to be completed expeditiously. No order as to costs.

(M.L .Ch?uhan) , ~ (H.0+Gupta)
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Member (J) Member (A).
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