
IN THE CEN1RAL ADMINiSTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR. 
, I 

O.A.No.3~9/~9 Date of order: '/'.-9.2002 

. Rajendra Kumar Parmarthak, S/o Sh.Dee~ Chand Parmarthak, 

R/o Rallway Quarte~ No.l7/B, Western RailWay, Loco Coloney 

K J I t . K . . k·. . H d c 1 k K t ota pnc 1on, ota, wor 1ng as ea er , o a • 

• • • Applicant._ 

Vs. 

1. Union of India through Genera'l Manag.er, Western Railway, 
i ,.r.---/ 

I Churchgate, Bombay. 
I 

2. Divis~onal Railway Ma_f2ager, Western Railway, ·Kota Junction 

I Kota. 
1 

Seniob Div'isional 

I . 
Railway, Kot~ Junction, K6ta. , I 

3. Electrical Engineer (TRD) Western 

I ••• Respon,dents. 
I 

• ! . 
Mr.Ra]vee9 Sharma - Courtsel -for applicant. 

. I 
Mr.U.D.Sh~rma - Counsel for respondent • 

. · ,'// 
CORAM: . I 

. I 
Hon'11~ Mr.H.O.G~pta, ·Admin:s,trative Member 

. Hon•ole Mr.M.L.Chauhan, ;Judicial Member. 
I - /. - . . . 

PER HON I BtE MR. M. L .CHAU~AN{ JUDICIA_L MELVIBER. 

'rhe ~·applicant· while working as Head-Clerk witn the 

respondents was charge-sheeted vide -memorandum dated 29.1.98 
I 

containing tne allegation that while working as such he had 
: / . 

t . 
·drawn do1b1e payment during the period August 1996 xo Janua~~ 

1997 from Bill Unit No.408(4) as we:11 as from Bill Unit No.085 
I 

arid such!act of the applica~t constitut~ mi~conducii urider the 
I 

'I 

provisio~s of Railway Servants (Conduct) RUleSi 1966. The said 
I 

. . ' 

charge-sheet was serve~ . on the appl~cant on 5.2.98. ·rhe 
' I 

applicant was required to furnish his written statement of 
i 
I 

de fence within a per.iod 
! 

• I 

the charge~sheet. On 

of 10 days from the date of receipt of 

his failure to submit the written 
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' 
statement .q defence on or before· l-5.2.Q8,_ the Enquiry Officer 

.. 
wa~ appoint d who directed the applicant to intimate th~ name 

of his Defe ~e Assistant ~ithin a period 6f'l0 days vide letter 

dated 15.4.98. Thereafter, the E~quiry Officer started tha 

process. of conducting enquiry -and issued le~ter. dated 13.6.98 

to the applicant intimating him to appear iQ the enquiry which 

will be ~eJld ·on 22.6.98 and asking him again· to intimate the 

name· of Assistant before the date fixed. On 22.6.98, 

·.the . appl ic nt appeared in the enqui~y and requested to furnish 

-'the copy o Muster-roll upon which· the ·payment has been made by· 

the DRJI Office. Apart·. frc;>m that it was also requested by 'the 
( ~ 

·applicant hat he .is suffering from Azo~sperneia_ and he has 

been r~fer ed to Jag ,Jeevan'Ram Hbspital, Bombay by the Senior 

Medical-Of _icer, Western Rilway, Kota vide orde~ dated 5.6~98 

tnerefore ·. e may be perml t te~ to undertake the . ~reatment and 

'give .him time to 'defend the enquiry. ·rhi·s request . of _the 
I .I 

applicant was declin~d by respondent No~3. vide order dated 

he was no~ ·allowed to get the. treatment till the 

completio :- of, enquiry. Thereaft~r, the enquiry was held on 

~-1].·7.98 and finally on.27.7.9~. on.27.T.98_, t~e Enquiry 

Officer two witnesses ex-parte and copy of ,the 

) ' . 
statement of witnesses were sent to the applicant vide letter 

dated 30 •• 98. The case of the applicant is that since he was 
. ' 

sick arid no .copy of Muster-roll was spplied to him and· also 

th~t no i timatipn regard{ng ex-parte ~roceeding was ever giv~n 

to him a such he was . denied the reasonable opportunity to 

defend his 
- . . . - / 

case. His further case is that he was not given an 

opportunity to cross exam~ne the witnesses as sue~ ,such 

evidence· cannot . be- rel i_ed upon .and the impugned qrder Annx ~ Al 

··dated 3.11.98 passed by the disciplinary authority, whereby the 

appli~an has been dismissed from service and the order dated 
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~.Al7) passed by the ~ppellate Authority, based·on 

report, are not legally sustainable and as such 

deserve . to be set ·'aside. It is dn these 

a,llegation , the applicant has filed tqis O.A for quashing and 

setting aS'de th• impugned orders Arinx~Al & Annx.Al7 •. 

2. ·rhe r ·spondents have contested the case by filing reply 
-

affidavit. Their main case is that despite repeated opportunity 

_the faile·d to furnish the· name of his Defence 

Assistant before the Enquiry officer and. also he did not file 

the writt n statement of ·defence wLthi~ the time allowed, as 

_such the ,nquiry was properly ~eld~ It is, further a:erred that 

the appli ant was supplied with all the. aocu~ents mentioned in 

the charg -sheet and as such the applicant was not entitled ·to - '~ . 

a copy . o .Muster-.roll. which do· not form part of the listed 

· documents 

3. ·,Reg a ding the content ion . of the applicant , that he could 

pot atteri the enquiry' proceedings because of his ill health, 

it has .been stated that respondent No.3 had made a.refere~ce to 

the Sr.D~vYsional Medical,, Officer, Railway Hospit~l, Kota, 

seeking ,l~rification,about the sickness.of the.applicant and 

··the Sr.Mrdi_cal _.Officer, Kota, vide his ·letter dated 6. 7 .98, 

· info~m~d / res~onde~t·_ 'No.3 that th_e applicant· was a case of 

ster1l1t~ wh1ch does not need . any· emergency reference and -

treatmenrl and- he could very well proceed with the enquiry to 
I 

.finish~ -at his lei~ure at the end of. which he, may be sent to 

his ing Surgeon. It was only thereafter that the _request 

of the · applicant for permitting him to proceed Bombay for 

treatment was declined as he cou~d continue· his trea,tment after 

conclusion of the .enquiry proceedings. I.t has further been 

·stated hat no doubt the applicant did submit. a sicknes~· 

cert it'i from ·a Private Doctor< dated 25.7.98 received on 

- le~ 

/ 



r 
'' 

,. 

I 

, I ' 

' '/ 

" ' 4·' 

27.7.98 at 0.40 AM (A~nx.AlO) o~ which date the enquiry has 

been fixed ut, the Enquiry Offic-r decided t~ proceed ex-parte 
-

as the ·list d witnesses were _present. -The statement so ·recorded 

were sent o the applicant vide,letter dated 30.7.98. It was, 

therefore, 'open to th• applicant to hav~ te9uested t~e Enquiry 

Officer. to re...:summon the said two witnesses ·for their cross 

exa_minatio Since· no su.ch request had been submi t~ed by the 

3pplicant s such no prejudice has b~en cacis~d to th~ applicant 
-, 

and it· is case .of deliberate noncooperation of the applica_nt 

t6 partici ate in the e~qhiry pro~eedings 6n the pretex~ of his 

sickness. 

4. We 

perused 

-s. ·rhe 

e.heard the learned counsel for the parties and also­

materiai on reocrd. 

case of the applicant is that no reasonable 
. ,. I 

'opportunity ha~ been aff6rded to hi~ and ex...:part~ enquiry h•s 

been held relying ori the statement of witnesses without testing 

the verac'ty thereof and as_such viol~tive of the _principles of 

natural justice and also the provisions _as postulated by Rule 9 
' ' 

of the Railway Ser~ants (Descipline & Appeal) Rules~ 1968. The 

applicant has prayed for '--quashing of the order of dismissal 

from serv'ce. 

'6'. ·rh_e cqunsel for the a8pl ican t has submit ted that as per 

Rule 9(12) of the Railway Servants (Disc:ip'line & Appeal) Rules, 

1968, applicant' should have beEm gfven at least 10 days 

time aft r the presenting Officer has produced his evidence so 

that t,helapplicant ~oul<?·co_~sider- if he would. participat~ in it 

and prep re his defence. Not giving such ··an opportunity to the 

applicanb. will· amount denial at' natural justice to him and it 

is t the well established _pri~ciples of ~atural justice.-

On our q ery to the learn-ed c0unsel for the 
' ' .e(M,l -
c:lo:ea!rly 1conceded that. before ·proceeding 

~ 
l 

respondents, he has 

exparte enquiry th.e 

it( 
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applicant w s not put to .not i<7e- that in ·case he does ·not appear. 

On the __ fiXe1d date 1 ex-parte ~~0co7eedings Shall t;>e held. agains't­

him. Howev r, he has submitted_ that since- the- applicant has 

_given su·f icient opportunity to defend his case which 

opportunity he failed to avail · and also that in case the 
- ' 

statement -<Df withesses w~re recorded ex~parte, he ·could have 

requeste~ h~ Enquiry officer to afford ,him an opport~ni~y t6 

cross exam·ne those witnesses and as such no prej~dice h?s been 

, c_aused to '·the applicant ·and principles of 'natural- ju~tice. h_as 

been compl •d with in the irist~nt case: .. 
7. . We_ ha e considered the matte-r arid we are of '-the view that 

tliere is o compl-iance of Rule 9(li) of the Railway Se_rvants 

(Di~cipline ~ Appeal) Rules, 1968 which ii mand~~ory and afford 

such oppo tunity· to the delinquent officer t-o disprove the 

charge le elled against him •. By not giving such .opportunity to 
• I • - • . ; , ~. 

. . -
th~ de~ip~uent will amount to denial of justice to him and it 

i,s again's /. the well establ~shed principles of natural justice. 

·8. In t e instant ~ase, when the matter was fixed on 27.7.98~ 

the appl cant enclosed a-· medical·- cert i ficat·e 
- ' 

from a Doctor 

alongwith le1;:t.er dated _?-7.'7.98 (Anhx.AlO), which date the 

enquiry before the· Enquiry Officer. A_ r~ading of this 

nx.)\10 reveals- 1;:hat the applican-t has requested that 

he will ot be able to attend th~ en~ui~y proceedings fixed for 

-27.7.98 n account/'of his sudden illnes~. _The receipt o.f this 
. -

letter on 27.7.98 . is- not di~puted by -the respondents. ·rheir 

plea_ is that sinc.e two witnesses~were _·present o·n that- date as 

_such th ir statements_ were recorded ex-parte and copy of the 
- -

statement .was also sent to the appl ica1:1t vide letter dated 
- ~ . 

30.7.98 for .information. It is further stated in the let-ter 

dated 3 .7.98 'that the pho-to copy.o·f the medical certificate as 
- - . . ~;;~' . . ' 

submitt by_ him is not acceptable. 
/ 

·rhus,· i.t is ._only vide -. 
-~·-

-' 

.,__________ ____________ --



I~ 
! 

I : 
I· ', 

l 
! 
I, 

I 
I-

...... 

·-

• 

6 

letter dat· d 30.7-.98 the applic~nt came ·to kn.ow that the ex, 

p~rt·e proc ·edi_ngs have been ~nit:iated against him on 27.7.98' 

1 
after ··recpr.ding the statement ~f wl. tne~ses ex-parte without 

' ) . ' ). . -
giving a-d 'opportunity to' the' app:l;.icant to cross- examine th'ose 

w i t·nesses. Further thi=it no notice was given to the applicant as 
\.. I • 

contemplat d under · Rule .9(J.2) of the Railw~y Servants 

-(.Disciplin & Appeal) Rules--, : 1968 -for. the purpose of pa.reparin'cJ 

his defence. It is -true that as pe~ Rule'9(23) oi the Rul~s ~f 
. . 

1~68, ex-patte proceedings can be held. But-where the applicant 

has parti ipated in the enquiry procee~ings and at a_·s~bsequent ,· . \ . . . 
' ·\ 

appear on· account of his illne$s, · in __ such 

cases bei ~e prbceedings ex-parte, he should hava b~~n giv~n at 

least 10 days time for pr~paring his defence after the 

'Presentin Officer-· has· produced his evidence. Therefore, ·the 

provision ccfntained in Ru.le 9(-12) of the Rules of '1968 are 

·tuliy attracte~ in the instant.case which reads as under: 

"Ruli 9 ( 12 )·-The inquiring· authority shall, if the Railway 

servrnt fails ~o appear _within the Specified' tjme or 

-. ref?t.es. or ,;mits to plead,· requires the Presenting 

Of'ficer, i'f any, to produce •articles_ of ch'arg.e, and _shall 

9. 

' 

. . . 
adj urn the case to· a· later date not exceeding thirty' 

day , aft~r recording an. order that the Railway servant 

may for the purpose of .preparin~ ~is defenc,e ghre a no~ic'e 

wit]in 10 days of 'the order or within such furthe~ .time 

not exceeding. two days ~~. the i·rt~uiring. authority /ma·y 

all w for th·e disc~very or production of any 9ocuments 

whi h are in~possession of Railway Administration but not 

men ioned i:'nthe list. referred to-in the sub-rule (6).". 

In . he instant case such a pr_ocedure has not been adopted. . ' 

-~- Aft'er r cord~ng the e~~parte evidence on 27.7.98 the Enquiry 

' 

·0 ffi ce~ did not prOceed with the matter' further · and subti: ted 
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his report after de~pa~ching the statements of witnesse~ to th~ 

I. 

applicant for his· infor~a,t ion v i~e _letter dated 30.7 .98 .- From 

the conjoi treading of Rule 9(23) and Rule.9(12), it is clear 
I . . \ 

tha·t Rule 9(23) -regulate .the procedure of exparte' enquiry at 
I 

the time a ter the commun~cation of the charge-sheet while Rule 

9(12) rel te~ to the stage of oral enquiry and ~vide~ce. All 

that by Rule 9(12) ·is tha.t in a case where the 

delinquent railway emplc;>yee initially participated in the 
- . . - ··. \ ' 

en~uiry bJ replying to the charge-sheet, etc. but subsequently' 

for any rlason he failed to appear, ha should be given at ~east 

10 days rim~ after. the Presenting 0 f ficer ·has ,produced his 

evidence. It is --....to give him time to consider if he- would 
,· .• 

participate in it and prepare~his defence. 

10. In e'" instant case, as already stated above, the Enquiry 
/ 

~ ' . / 

Officer r co~ded statem~nt of two witnesses on 27.7.98 ex-par~e 

ignoring n~ medical certificate given by tbe applicant for his 

abserice date on acco~nt of his sudden illness, ~ne 

Enquiry 

appl ican 

al_so did. not give any opportunity .,,'to tne 

fo,r the purpose of parepa·ring -his defence and 

concludef tne enquiry a-nd· submitted nis report on 13.8.98. 

·rnereaft~r, on the basis of the enquiry . report, . the 

Discipll.!ilary Authority passed the impugned orde_r dated 3.11.98 
I 

.wh~ch _wa~ 'affirmed by the appellate authority vide order dated 

.22.4.99. We do not tnink tnat legai poJ1ition. gets averted -just 

.because the applicant has not asked for cross examination of 1 

the wit esses._ Wnether he asked it .or not, tne requirement of'. 

law is - hat at least. 10 days notice has to· oe given to the 

applican~ for tne purpose of pre~a~ing his defence in case the 
- ' 

ex-part - e~idence has oeen_recotded. Having not done so, it is 

in vioration of·t~e iul~s. The fabt re~ains tnat tne ~pplicant 

nas beel deni~~ t~e opporturiity t~ prepar• .nis defenc~ as also 

~-: 

I)' 
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to cross exlmine the witnesses and he has been inflicted with 

I major penalty of dismissal from service which is in violation 
I 

of the pr?visions of the rules and Article 311 of the 

Consiitutio~. Tnus, we find that the applicant did not get the 
I • 

minimum 10 idays time to consider his defence. Accordingly, for 
I 

I 
noncomplian~e with tne provision of Rule 9(12) of· tne Railway 

- I 

Servants (Jiscipline & Appeal) Rules, 1968, the order passed by 

the DiscipJinary Authority dated 3.11.~8 (Annx.Al) is improper. 
I 

Consequently, the order passed by the Appellate Authority is 

also impro~er and invalid. 

11. In view of the facts and circumstances of this case, we 
I 

hold that! the applicant nas been deprived of his right to 
I 

defend nirsel f. ;rherefore, we quash the impugned order dated 
I 

3.11.98 (f\nnx.Al) passed by the Disciplinary Authority and the 

order d~ted 22.4.99 (Annx.Al7) passed by the Appellate 
i " 

Authority:, based on the ex-parte enquiry report. 'rhe applicant 
I 

shall be /reinstated in service within 15 days from the date of 
I 

receipt 0f this order. The ex-parte enquiry report also stands 

quashed. ;This will not preclude the respondents department to 

initiate/ d~.~ci plinary proceedings against ~he applicant 

the stage of recording of the prosecution witnesses as 

rules, to be completed expeditiously. No order as to costs. 

lr\~~fll ( ~ \Jtl4itt~U 
(M.L.Chauhan) 

I 
I . 

Memoer (J) 

I 
I 

Member (A) • 

from 

per 


