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IN THE CENTRAIL ACNMINISTRATIVE TRIEUN2AL, JAIPUR EBENCH, JEIPUR.
C.R.Nc.232/9¢ Dete cf crder:. O . (S - Q6D ©

EN

i

Dec Kishan Sharma, S/c kRewe Chand, E/c Hcuse Nc.28/2424,
Biheri Geni, Cpp.Crave Yaré, BAimer, Ex-Sub Fcstmester.

...lpplicent.

Ve.
1. Unicn cf Incdie thrcugh the Secretery, beptt.ci Fcste,
) - NMini. cf Ccmnunjcatﬁchsu New Delhi.
2. The Deck Cfficer(vP), Gevt. of Indis, Deptt. cf Pcet, Dek
" Bhawan,; Sansad Verg, New Delhi.
3. Director General, Deptt. cf Pcst, Dzk.Phswan, Sansad Marg,
New Delhi. )
4. 'Pcstméster General ; Ajmgr ]
5. Chairmanp Union Public Service Ccmﬁjssjon, New Delhi.

-

R ‘ .. -Respcndent e,
Mr.Sharsher Singh - Counsel for the applicent
Mr.M.Rafic - Counsel for respondents.
CCRAM:
ﬁbn'ble Mr.S.K.Agarwaly Jucdicial Memrber
Hen'ble Mr.N.P.Naweni, Aéministrative Menmber. -
PER HON'PLE MR.S.K.BGRRWAL, JUDICiAL MEMBER,

In this Original Application under Sec.l19 cf the Aémdnjsp—
rative Tribunale Act, 1985, the spplicant mskes a prayer that the
jﬁpugned_créer at Annx.Al be declared as having Eecome infructucus
and ineffective. A further prayef has also .been mede tc Sirect the
respondents tc pay the applicant all arrears cf pay, grstuity and
cther retiral benefite and provisicnal pension from the date cf hie .
retirerent i.e. from 21.12.7S.

Z. Facte of the case as stated by the epplicent are that
while wcrkﬁng as Sub-postmaster, Dargah Dharref Pcet Cffice,. Ajmer,
he was placed under suspensicn w.e.f. 10.7.74 ené three separate
cases Qere registered ageinst him with SPE, CEI, Jéipur and after
rial he was convicted in cese Ne.21/75 dated 13.5.91 anc was
acauitted in cases No.22/75 anc¢ 23/75. Aggfjeved against the said
conviction, he was filed¢ Criminal Appeal befcre the Rajesthan High
Court and the High Ccurt has suspenced the cperaticn of the
sentence pending the appeal; vide order dated 20.5.91. It ie
further stated that the High Court vicde its Judoment Jated 13.5.S8
set aside the conviction and the case was remendedé back to the
Trial Court and the Special Judge, CBI, Jaipur thereafter accuitted
the aspplicent frcm all the chérges levelled against him in cese
No.21/75 vide ite judgment cated 3.9.98. Therefcre, nc criminal
cace rerained pending after the judgment dated 3.9.98 against the

applicant. It ie also stated that on 29.10.98,. fresh cherge sheet



for crlmnnal tr:al in recpéct ofi FIR Nc.21/74 for the of fences
under Sec.5(2) read with Sec. 5(1) of the Prevention ¢f Ccrrupticn
Act and Sec.9 of the Indian Penal Code was leed in the Court. of
Special Judge, CBI cases, Jaipur- which is pend:ng. The applicant's
prayer ‘for provisional pension to the,respondents to save him fromw
starvaticn.and thereafter reminders heed nc respcnse. Ultimately
the applicant on 21.9.99 sent a notice to the respondents for
payment of provisional pension and arrears of pay. etc but no
response. It is stated that‘fhe crder Annx.Al was issued without
any authority, therefore, the order is altogether void. It is
stated that the conviction of - the applicant in criminal case
Nc.21/75 was set asiGe by the High Court cn 12.5.98 anc thereafter
on remend of the casey the appljéanf ﬁas acquitted by the Special |
Jﬁdge, CBI Court, Jaipur. Therefore, the applicent is entitled tc
_cent persent provisicnal pension under Rule 9(6) and Rule 69 of the
CCs(Pension) Rules, 1972. Aébljcant, thereforé. filed the 0.2 for
Tk the relief as mentionec abcve. ;
2. . Reply was filed. It is admitted that the -applicant was
placed under qucpen=non w.e.f. 10.7.74 and 3 separate ¢harge =heetc
were filed against the applicant in the Ccurt of CBI, Jaipur. It
was also admitted that the appl:cant was conv:cted vide Jjudgment
dated 3.5.91 of Special Judge, CBI cases in'casé No.21/75 and cn
appeal, the-ngh Court set aside the convicticn and rersnded the
case back to the Trial. Ccurt and the Trial Ceurt was acquitted the
ap@ﬂ:cant froem all the charges. 1t is also admittec¢ that the
applicent has already retired on 21.12.79 on attainina the age cf
superénnuatjon. Tt is also adritted that Supdt.bf Pclice; CBI,
— Jaipur alesc. filed another charge sheet against the applicant before
! the Court cf CBI, Jaipur which is pending. It is stated that the
order dated 3.11.95 passed by .the respondents withdrawing/with
holdjng the entire pensicn of the applicant and the payment cf DCRG
ﬁnder Rule 9 of the CCS(Pension) Rules is a detailed and speaking
crder. It is also stated that the:Desk Cfficer, Govt. cf India is
compétent to sign on the said order on behalf of the President. It
is made clear that a fresh'chargecheet in case No.18/98 was filed
against the aplecant by the CBI author:ty in CBI Ccurt,; Jaipur
which is pending tr:al against the applicant. It is =tated that
order Annx.Al was issued after Ic&loang the procedure lajd down
" under Rule 9 of the CCS(Pensicon) Rules and the governrent is well
wjthiﬁ ite rights ané have the authority iﬁ_law fcr passing such
crder and the applicant has o case for interference by thé
Tribunal.

4. . Hearc the learned counsel for the parties and alsc perused
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the whole reccrc.. '
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5. : Tt  is contended by the learned ccunsel for the appl:cant

that pending criminal trial aga:nct the applicant, the applncant\\

was being paid provieional pension under the CCS’ (Pensidn) Rules

after his retirement. Tt is alsc contended thet the applicent is
entitled\-to.\IOO% proVisional' pension under the rule even if
judicial proceedinge'are pending against the applicant, therefore,
he submite that the applacant ie entitled to pen=1on and penenonary
benefite due to hlm. o o ) )

6. . .On the other hand, the learned counsel for the reqponderitq
has submitted that the appl:cant ie not entitled to any pensiopary
benefits “as another charge cheet filed’ by the CBI is pending

ageinst him before the CBI Court.

7. We _have given anxious consideration tc the rival

contentions of both the parties_ena alsc perused the whole reccrd.

8. . " The applicent attained the &age’ of superannuation.'on‘

\

applicant has approached the Tribunal. The learned counsel for the
applicant has urged'that Rule 9 of the CCS(Pension)'Ruleq can be
invéked only’ Jf the penenonary is found .quilty of grave mj sconduct

or necl:gence or he ha= béen conv:cteo in the judicial proceeo:ngs

9 of the CCS(Pension) Ru1e= ie reproduced as _belcw:

"Rule O9:, RJght of Preendent to withhold or w:thorawn--

pension: President 'reserves to himself the right to

withholéing or withdraWing pensicn or part~ therecf,
~ ~ whether permenently or for a specified pericd and or

ordering recovery from a pension cf the whcle or pert of

any pecuhiary. loss caused to the government if, in any

departmental or. judicial proceedings, the pensicner is

'31.12.89 .but no retiral benefits were given to him af such the .

. or the pensioner has caused pecuniary lo to the government. Rule .

"found gufity of_grave misconduct or negligence during the -

. period of his- service, including service rendered upcn re-
employment after retirement provided that the Union Public
Service Comm:ss:on chall - be consulted befcre crders are
passed.” )

9.” According to the provisions given in Rule 9 supra, the

President has a right te with-hcld/withdraw a pension whole or pert

therect elther permanently or for a specified period and ordering

recovery of pens:on.whole or part of any pecun:ary loss caused to
the Govt.. This power can. be exercised if any departﬁental or

judzczal proceed:ngs. the peneioner is iouno guilty of grave

" mneconouct or neglagence our:ng the per:cd of hie service. The

power therefore. can be exércised Jn 211 cases where the pensioner
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is found guilty'of grave misconduct or negligence during the pericd
cf his service. Thjs Rule 9 of the CCS(Pension) Rules has alsc come

-———— e e e et e r———

Ors, AIR 1990 SC 1923. In this case the disciplinary :proceedings

‘were initiated against the Govt servant under Rule 3(ii)(iii) of .

the CCS(Conduct) Rules and were later continued under Rule 9 of the
CCS(Pension) Rules, 1972. The charge against the appellant there
was_that he absented himself from duty without any authecrisatjion

and despite his being asked to join duty he remained absent. The

Inquiry Officer, however} held that his absenting himself from duty

cculd not be termed as entirely wilful because he cculd not move

due to his wife's illness. The Inguiry Officer recommended that the

case of the appellant should be considered¢ esympathetically. The\

reccmmendation and finding of the Inquiry Officer were accepted by
the President. HQwever. it was decided to withhold full gratuity
and payment of pension in consultation with the Union Public

Service Commission. In these circumstances,  this Court held that

there was nc -finding that the ‘appellant had ccmmitted grave

misconduct as charged and that the exercise of power under Rule 9
was nct warranted. \ * .
10. In the instant case, the applicant admﬁttedly was retired
cn 31.12.89 and in case No.21/75; the. applicant was preosecuted
befcre the CEI’Judge. Jaipur. He was convicted vide judgment dated
3.5.91 but he was acqujtteCIin appeal by the High Court vide ite
judgrent dated 13.5.98. '

11. In view of the abcve facts; the prcsecution against the

applicant made in casse Nc.21/75 does not survive. The applicent had -

already retiréd on 31.12.89; therefore fjling éncther charge sheet
beiore the CBI Court Jaipur in the year 1998 dces not permit the

responéents tc with-hcld/withdraw the pensionary benefite -in full

~cor in part. | ' -

12. It ie pertineht to mention here that in this case, there

ie no order issued under PRule 9 cf the CCS(Pension) Rules,

regarding with-holding/withdrawing pensicnery bené}jts of the

‘applicant.

13. In view of the above legel positicn, facts ané
circumstances of the case and in the absence of any ordér issued
under Sec.9 of the‘CCé(Pensioh) Rules, we ate of the considered
cpinion that the reséondents have no right tc with-hold the
pension/pensicnary benefits of the applicant.

14. We, therefore, alloew the C.A and direct the respondents te
pay pension and release the amount of gratujty and other retiral

benefits payable to the applicant within a pericd cf 3 months fromw
, \
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the date cf receipt of a coby cf this order subject to the
applicant executing an indemnity bond with two sureties to the
effect that the applicant will refund the amrount to the respcnéents

in the event of recovery being ordered from him by the appropriate

N

authorities.
15. ﬁj order as to costs.

L J <
(N.P.Nawani) : ‘ (S.K.AqarwaI]
‘Member (A). ’ - Member(J).




