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IN 'IBE CEN'l'RlU. P.Dl'TKI S'TRA 'II VE 'II\] ELlJS'J.l L ~ J A I PUP E ENCH1 J ~J P'li"B. 

C.A.No.332/99 Date cf croer: · 0) · (JS- -- 2rr-DD 
Dec Kishan Sharm3~ S/c Rewa Chanda F./o Hcu.ee Nc.28/24.24~ 

E:ihad Gc;nj ~ CJ:~p.Grave Yare~ Ajirer u Ex-Sub Fcetrraeter • 

• • • l>-ppl j ce~nt. 

VE. 

l. Unkn cf Incia thrct:!gh the secretary~ t;eptt.cf Peste~ 

JYj ni. ci CciriPt.m:i cab cne ~ New C-elh:i. 

2. The Ceek Cff:icer(v:i?) u Gcvt. cf India~ Deptt. of Poet P Dak 

Bhawanp Sanea.6 Margu New Delhi. 

3. D:i rector General 1 Deptt. cf -PcEt 1 Dak . Ehewan ~ .San sao Marg u 

New Delhi. 

4. Postmaster General~ Ajroer 

5. Cha:irman 1 Union Publk Service Ccrr•IdEs:ion. New Delhi • 

Mr.Sharoeher Singh - Couneel for the applicant 

Mr.M.Raf:io - Couneel for responoente. 

CORAM: 
' Hen' bl e Mr. S. K .Agarwal 1 Judi c_:i al f'leirber 

• • • Reepcn6ent.e. 

Hen' ble Mr .N.P.Nawani_~ AcminietraUve Merrber. 

-PER _BON' ELE MR.S.K.AGAR~AL• JUDICIAL r.'iEMEER. 

In th:is Original Application uncer Sec.l9 cf the A6IP:in:iet­

rat i ve 'Ir:i bunal e Act , J 985. the applicant Irakee a. p~ayer that the 

:iwpugned crcer at Annx.Al be 9eclareo ae having become :infructuoue 

and :ineffective. A further prayer hae alec .been rr·aoe to direct the 

respondents to pay the applicant all arrears cf paya gretu:ity anc5 

ether retiral benefits ana provisional pension froiP the date of his 

ret:ireirent :i.e. from 31.12.79. 

2. Facts of the caEe as eta tea by the appl :i ce.nt are that 

while working as Sub-postrresteru Dargah Dharref Pcet Cff:ice~_Ajrr.eru 

he was __ placec under suspension w.e.f. 10:7.74 and three separate 

cases were registered aga:inet h:im w:ith SPE~ CEia Jaipur ana after 

da1 he was conv:icteo· :in ca.ee ·Nc.2l/75 6atec5 13.5.91 anc5 was 

acou:itteo :in cases Nc.22/75 and 23/75. Aggdeved against the ecdd 

conv:icUon, he was fHec Cr:iir:inal Appeal before the Rajasthan High 

Court and the H:igh Court hae euependeo the operation of the 

sentence pending the appeal u v:i de order c5ated 20.5. 91. It :i e 

further stated that the High Court vice its jucgment dated 13.5.98 

set as:ioe the conviction and the caee was rerren6e6 back to the 

Tr:ial Court and the Sped al Judge 1 CBh Ja:ipur thereafter acou:ittec5 

the appHcant frcm all the charges levellec5 against hirr· :in caEe 

Nc.2l/75 vide its juogroent cated 3.9.98. 'lherefore. nc cr:iiPinal 

caee reroa:inec5 pending after the jucgrrent catec 3.9.98 aga:inet the 

applicant. It :is also stateo that en 29.10.98u- freeh charge sheet 
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for criminal trial in respect of FIR Nc.21/74 for the offences 

under Sec.5(2) read with Sec.S(l) of the Prevention of Corruption 

Act and Sec.9 of the Indian Penal Code was filed in the Court. of 
' . 

Special Judgep CBI cases~ Jaipur·which is pending. The applicant's 

prayer'for provisional pension to the respondents
1
to save him fro~ 

starvatjcn. and thereafter reminders heed no response. Ultimately 

the applicant on 21.9.99 sent a notice to· the respondents for 

payroent of provisional pension and arre,ars of pays etc but no 

response. It is stated that the order Annx .Al was issued without 

any authority• t~erefore~ the· order is altogether void. It is 

sta'ted that the conviction of . the applicant . in criminal case 

No.21/75 was set aside by the High Court ori 13.5.98 and thereafter 

on remand of the c~se. the applicant was acquitted by the Special ~ 

Judge~ CEI Court 11 Jaipur." Therefore~ the applicant ie entitled to 

cent persent provisional pension under Rule 9(6) and Rule 69 of the 
' 

CCS(Pension) Rules. 1972. Applicant• therefore~ fHed the ·o.A for 

the relief as mentioned above. 

3. Reply was filed. It is admitted that the -applicant was 

placed under suspension w.e.f. 10.7.74 and 3 separate c~arge sheets 
•, 

were filed against the applicant in the Court of CBiw Jaipur. It 

was also admitted that the applicant was convicted vide judgment 

dated 3.5.91 of Special Judge 11 CBI cases in case No.21/75 and on 

appeal P the High Cour:t set aside the' convi cti en and remanded the 

case back to the -Trial Court and the Trial Court was acquitted the 

applicant from all the_ charges. It is also admit tee that the 

applicant has already retiree on 21.12.79.on attainin9 the age cf 

superannuation. It is also adrdtted that Supdt.of Police. CBI 11 

Jaipur also,filec another cha.rge sheet against the applicant before 

the Court cf CBI• Jaipur which is pending. It is stated that the 

order dated 3.11.95 passed by .the respondents withdrawing/with 

holding. the entire. pension of the applicant and the payment cf OCRG 

under Rule 9 of the CCS( Pension) Rules is a detailed and speaking 

order. It is also stateo that the ·Desk Officer• 'Govt. cf Inoia is 

competent to sign on the said order on behalf of the President. It 

is made clear that a fresh chargesheet in case No.l8/?8 was filed 

against. the applicant by the CEI authodty ·in CBI Ccurtm Jaipur 
I . ' 

which is pending trial against the applicant. It is stated. that 

order Annx.Al was issued after following the procedure laid down 
' under Rule 9 of the CCS(Pensi·cn) Rules and the government is well 

. I . '• 

within its rights and have the authority in _law fer passing such 

order and the applicant has 'no case for · interference by th€ 

Tribunal • 

4. . Heard the learned counsel for the parties and also perused 

·---' 
-"\ ____ ____.:. _______ - ·--------
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the whole reccrc. 

5. It· :i e contended by the learned couneel for tl:ie appl:i cant 

that pencUng. cdlll:inal tdal aga:inet the applicant~ the applicant·..___ 

was ·being pa:id pro.Y:isional pene:ion under the ccs· (Pension) Rulee .. 

after-hie retfrement. it is also contended that the applicant is 

entitled·, to- 100% provieional pension unaer the rule· even :if 

judicial· proce~dinge are pend:ing aga:inet the applicant~ therefore •. 

he sublllits that the applicant :is entiqed to peneion and pens:ionary 
. ) . 

benef:ite due to h:illl. 
~ 

6. .On the otner handp the learned counsel for the reepcnoente 

hae submitted that the appl:icant :is not entitled to any pens:ioQary 
~ 

benefits · ae another charge eheet filed~ by the CBI- :is ~nd:ing 

against him before the CBI Court. 
" 7. We .have given anxioue consideration to the r:ival 

contention:= of both the partiee _·and a+eo perueed the whole record. 

· 8. The applicant attained the age· of superannuation on-

·31.12.89 .but nb retiral benefits wer~ given to hjm at such the 

applkant has _approa'ched the Tribunal. 'The learned counsel for the 

applicant hae urged· that Rule 9 ot the CCS(Pension) Rules can·be 

inv6ked only' :if the pensionary :ie ·fou~d,gu~lty of grave lllieconcuct ,. 

or negl:ig.ence or he hae been convicted :in the jua:idal proceedings 
' 

or the_ pensioner ha~ caused pecuniary ~oes to tf:le governm~nL R~le . 

9 of the CCS(Peneion_) Rules -i~·reproduced as,below: 

"Rule 9:. Right of Preeident to withhold or withdra\VD · 

pension: Preeident · reeerves to h:imself the r)ght to. 

withholding or witharawing pension or part· theniof'a 

whether perll18nently or for a epecif:ied ·pericdc and or 

ordering ~ecovery frolll. a pension of the whole or part of 

any pecuniary. loss caused to ~he governrrent :if • :in any 

departmental _or .. jud:icfal proceeo:ings 1 the penskner is 

'found gul'lty of. grave misconduct or negligence during the -. 

period of hie· serv:icep :including serv:i'ce rendered upon re-
. . . 

elllployzrent after redrellle'nt I?roviced tha.t the Unfon Public 

Service Conndssi.6n ehall · be coneulted before orders are 

paseed." 

9.- According to the provisions given :in RUle 9 supra~ the 

~resident has a dght to with-hold/withdraw a perie:i on wh,ele or part 

thereof either permanently or for a spet:i"f:ieo per:ioo and oro~r:ing 
recovery of pene:ion whole or part of any pecun:iary loss cau~ed_to 

the Govt. .-This power can be exerc:isee :if any departmental or . 
judicial prqceea:ings, the pensioner :is found guilty of grave 

' I 

lllieconouct or negl:ig_ence during the .per:icd of his· service. The . . 
I • ' 

power therefore 1 c:an be exerc:i sed in all . casee where the pens,:i oner 

\ 
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j~ found guilty of grave mj~conduct or negljgence .curing the period 

of hjs ~ervice. This Rule 9 of the CCS(Pension) Rules has also corre 

up before Hon'ble Supreme Court in the case cf p.v.Ka.PEE! Vs. 001'2 

Or~..! AIR 1990 SC 1923. In this case the di.sd plinary: proceedings 

· were initiated against the. Govt servant.· under Rule 3( i j) ( i i j) of 

the CCS(Conduct) Rules and were later-continued under Rule 9 of the 

CCS(Pension) Rules. 1972. The charge ag~:dnst the appellant ther~ 

was_ that . he absented himself from duty without any authorisa~i on 

and despite hjs ·being asked to join duty he re111ainea absent. The 

Inquiry Officer~ howeve~w held that pis absenting hiwself from duty 

could not be termed as entirely wHful because he could not move 

due to his wife's illness. The Inquiry Officer recoii'II'encec that the 

case of the appellant should be considered sympathetically. The. 

recommendation and finding of the Inquiry Officer were accepted ·by 

the President. However 1 it was deddea to withhold full gratuity 

and payiPent of pension in consultation with the Union Public 

Service Comrri ssi on. In these d rcuwstances 1 · this· Court held that 

there was no -finding that the appellant h~d ccmmi tted grave 

misconduct as charged and that the exercise of power under Rule 9 

was net warranted. 

10. In the instant casep the applicant admittedly wa·s retiree 

on 31.12.89 and in case No.21/75N the. appl-icant was prosecuted 

before the CEI Judge. Jaipur. He was. convicte·d vide judgment dated 

3.5.91 but he was acquitte~ in appeal by the High Court vice its 

judgrrent dated 13.5.98. 

11. In view of. the above facts .• the prosecution against the 

applicant mace in case Nc.21/75 does not survive. The applicant had 

already retired on 31.12.89 1 therefore iping another charge ~heet 

before the CBI Court Jaip'l.lr in ·the year 1998 aces net permit the 

respondents to with-held/withdraw the pensionary benefits in full 

. or in part. 

12. It is pertinent to mention here that in this case. there 

is no order issued under Rule 9 cf the CCS(Pension) Rules 1 

~~garding with-holding/withdrawing pensionary benefits of the 

·applicant. 

13. In view of the above legal positicnp facts and 

circumstances of th~ case and in the abeence of any order issued 

under Sec.9 of the CC.S(Pension) RulesB we are of the consicereo 

opinion that the respondents have no right to with-hold the 

pensi on/penEi cnary benefits of the applicant. 

14. We, therefore~ allow the O.A and direct the respondents to 

pay pension and release the amount cf gratuity and other retiral 

benefits payable to the applicant within a period cf 3 wonths frorr 
\ 
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the date cf recdpt of a ccpy cf thie order eubject to the 

applicant executjng an jnderm.Hy· bond with two eureties to the 

effect. that th~ ,appl j cant wHl r~fund the airount to the reepon6ente 

jn the event of recovery being oroerea from hjm by tpe approprjate 

aut hod t j es. 

15. No order as to costs • 

. J· c~ 
(N.P.Nawanj) 

.rt:ember (A). 

h.±-8-,---...,...., 
Member(J). 


