IN THE CENTRAL ADMINISTPATIVE TRIEUNAL,JAIPUR BENCH,JAIFUR.

* % Kk

Date of Decision: )k’7}1¢n1
1. OA 202/99 77
Joy Futty, Subhash Nsrain Thakur, Vijay Singh, Fizhan- Singh Mahawar, Mun
Foop and Zhiv Fal 3ingh, all working on the post ©of Clark undzc Dy.
Centeoller of Stoves, DRM, Western Railway, Fota Division, Kota.

... Applicanis

Versus
1. Union of India through General Manager, Western Railway, Churchgatce,
Mumbai.
2.  Dy.Controller of Ztores, Western Railway, ['ota Divizion, Fota, ¢/o

DEM, Western Pallway, ['Ota Junction, Kota.
3. Shri Heera Lal Joshi, District Controller of Storss, O/0 DRM, Western
Railway, Kota.
4, Shri Subhesh Chard Joshi, Fhalasi in the O/% Dyv.lontrcdler oi Etores,
Western Railway Fota Division, Kota.
5. Shri Ram Chandra Sharma, Fhalasi in the O/ Dy.Controllsr of Stores,
Western Railway, Fota Divizion, Rota.
..« Respordancs
2. DA 289/99
Jov Futty, Sukadh llarain Thakur, Vijay Singh, Pizhan Singh Mahawar, Muﬁ Rz
and shiv Pal Singh, all working as Clerk under Imy.Controller of Stores, IRM,
Western Failway, I'ota Division, Kota.
... Applicants
Versus
1. Union of India through General Managsr, Western Railway, Churchgate,
Munbai.
Dvl.Rly.Manager, Western Railway, Kota.
3. Dy.Controller of Stores, Western Railway, FOba Division, FOta ¢/o DRM,
Weztern Failway, Lota Junction, Kota.
... Faspondents
CORAM:
HON'BLE MR.S.E.AGAFWAL, JUDICIBL MEMBER
HON'BLE MP.S.BAPU, ADMILIISTRATIVE MEMBER

For the Applicants ... Mr.P.V.Calla
for the Respondents : ..+ Mr.S.S.Hasan
ORDER

PER HON'BLE ME.Z.U.ACARWAL, JUDICIAL MEMEER

This ~rder will dispose of O 202720 and DA 362 /09 as facts and legal

similar.

ta

cquestion invaolved in thess two cases i
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2. In QA 202799 the applicantz have prayed to quash and set azide the
impugned order dated 22.4.99 (Annerure A1) and all such orders including
the crder dated 15.4.79, reference of which has bkesn made in Annexure 34/1,

cr in consequence ot precedence of the impugned crder Annexure A/l.

2. In OA 269770 a prayer has been made to restrain the respondents from
holéding  fresh zelection for the post of Clerk in pursuvance of the

rctification dated 22.7.29 (2nnexure A/1).

4. The krief factes in theze two cases are that applicants were initially
appointzd on Group~D poet and they were =ligible for 1:.r«fnl':~tion in Groug-C
pest. Therefore, the respondents issued a notification dated 21.11;965,
whershy namea of all eligible persons working in Group-D post for appearing
in the selection test were called for. Another notification was also
izsued, wherein namez of perzcng whe were eligible from amongst Group—D
employees for promotion in Sroup-C, a=z Clerk, were called fcr the written
tsst to he held on 19.7.97. It is stated that the applicants appeared in
the written test alongwith otherz and were declarsd passed vide order dated
24.11.97. It is also stated that 2 candidates appeared in the written test
for six postes of Clerk but only 16 candidates cculd pass the said written
test and they were called for intesrview and type test to be held on 2.2.98
and 2.2.92 and therszafter the zjpplicants were selectad and their nemes were
placed in the panel of selected candidatea fer promotion on the post of
Clerk. It is also ztated that spplicants were given appointment vide crder
dated 16.2.92 and in pursuance of the ovder of appointment, the applicants
were posted and they arve working on the post of Clerk, as mentioned in the
OA. The applicante were sant fov training and after complation of training,
& cartificate to thiz effect was issued. It is ifnrther stated that passing
of type test was a esgential cualification hkesides other prescriked
cualificaticns for selecticn of Clerks and the Failway Board issued varicus
circulars from time to time clarifyving the position. According o the

circilar 1o .B(IIGYI-2¢ CFF 12 dated 2.2.27 it has been menticned that
hencafocrth promotions from Sroup~D to Sroup—2 againsc 23-1,2% of | Jqueta in
the Ministerial cadre and from Zlerks to Seniwr CJlerks against ILCL qucta
mav ke allowed on provicicnal kazis and the concerned staii may ke given two
years time from the date of promotion to qualify the prascriked typewriting
test and in cass they fail to qualify the typewriting test within this
raricd, they will ke liable to ke reverted. Thus, the applicants wer2
appointed &z Clerk on the condicion that they would pase the type test
within two years from the date of their promotion a3 per the circular dated

2.2.97. It is also ztated that the applicants were promotsd vide order




-3 -

dated 16.3.93 and thereafter type test was held only con 12.1.92 and the
rezult of which has not been declared so far. It is further stated that
suddenly the respondentz have iszsued the impugned order (Annexure 3/1),
vherelby the arplicants have bkeen reverced from the post of Clerk (Group-C
post) to that of Group~D post and thers is no valid reason for Canczlllng
th

after a long and aspiring service under the respondents, have keen thrown

1)
0]

faid selecticn and the applicants, whoe were promcted to Group—=C post

kack to the zerc withcut any reason and rhyme in an arkitrary mannsr. It is
also staced that the respondents have issued a notification for selection on
Croup~C post, therefore, a prayer has also been made to cuash the said
notification and to rastrain the respondents not to make any selection in
pursuance of that notification. Thus, the applicante have filed theze CRs

for the reliz=f as menticned akove.

5. Peply was filed. In the rveply it has bkeen staced that perso

declarsd successful in the writtan test, none of them qualified the type
test, therefore, they conld not be called for interview. Put selecticn
letter dated 7.2.9% was iasfued, which was wh‘:»lly illegal and withcuat
jurizdiction. Az the latter dated 7.21.91 clearly veqmires passing of type
test kefore the promotion and interview, no relazaticn oould k= granted by
awernding the statutcry rules by an administrative letter. Therefore, it is
stated that proeciion of the applicants was contrary to the rules and did
not confer any right to the applicante. It i= stated that the ap;:.licahts
ere promoted vide order dated 16.2.92 without holding the type test, which
clearly shows that promotion of the applicants wés conirary to the rui"_es and
as such they did not beccme the members of th

w

cadre. Simply lkecause the
applicants have ‘worked for mors than 12 months, az alleged by them, it does
nct confer any right upon the applicants to hold tlu. post. Therefcre, these

OAs ave mr_hout any memr and liable to be dismizsed.

S Rejoinder has alsc heen filed, which is on record.
7. Heard the learned ccunsel for the partiss and alaso perused the whole
record.
E
8. It iz not disputed that the applicants were selected for pramotion on

the post of LDC by a written examinaticn held Ly the department and they
were given appointment in pursuanze of the penel ‘selection made Ly the
department. It is also clear fram the civaonlar MNo.E(NG)I-5E/CFP./1D dated
3.2.97 that pramocion from Sroup~D o Sroup-o against 22-1/2% of quota in
the Ministerial cedre and from Clerks to Senicr Clerke against IDIL Juota

may ke allowed on pravizicnal hasiz ard the concerned =taff may ke given two
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vears time from the date of promctisn to qualify the prescriked typewriting

‘test and if they fail to qualify the typewriting test within this peried,

they will bhe liable to he reverted. It is undisputad that on the kasis of
these instructicns, iszved by the Failway Poard, the applicants were given
promotion on Sronp~> post without peszing the type test and thereafter the

applicants were Jiven an opportunity to appear in the type test kuk keiore

‘the result waz declarad, the impugned crder for reverting the applicants

from Group—C to that of Sroup~D post was isazed. It iz also an admitted
fact that no opportunity of hearing or schow-cause was given to the
applicants bkefore rpassing the impugned order. It iz a settled legal
position that if an order includes civil conseyences, hefors passing such
an order principal of audi alteram partem must have been complied with. If
the principle of andi alteram pattem is not complied with before passing
such an’ order, the order is in viclacion of the principles of natural

justice and the same is lialkle to be guashed cn this grourd alone.

9. In the instant cace, th2 applizants were promcted after icllowing the
due procezs oi selacticon and aiter their selection a panel was prepared.
Orcders of appointment wera given and the applicants have jeoined in pursuance
of the crdera of apprintment and they were working on the peat for the last
13 months before the impugned corder of reveraicon was passed. Mo opportunicy
of hearing ‘show-cause was given to the applicants kefore issuance of the
impugned order. Therefcre, when the department itself has acted upon the
panel, there was no hasiz or reaan to cancel the panel by passing the

impugned order. . In case of irdividual selection, if it is not found in

accordance with rules, zven notice iz rvequired o he given and cppcrtunity

ig also required to be given. Only in case of mass mal practice, no notice
or opportunity of hearing iz rejyrired kefore cancellation of selacticn. In

1999 (2) SLFE S35 (S.Fralash & Ancther v. E.M.Furian & Otherz), Hon'ble the

Supreme Couri held that a candidate has no vested right to get the process
completed except that the governmen: conmld ke reguired to justify its action

on the touchstone of Article 1d4.

10, After going through the facts and circumstances of the instant case,
we are of the scrzidered opinion that the impooned corder (Annexure A1) is
arbitrary and iz not at all sustainable in law, therefore, liable to be.
mquazhed. Since the order of cancellaticn of panel ‘raversicn has been fourd
as illegal and not sustainable in law, therefors, any notification for

filling up the posts in question is alss liakle to ke quashed.

11, It is alsc statad by the learned ccunzel ior the respondents that so

many camplaints were made regarding the said selection allsging gross
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irregularities in the selection oonducted by the divizion. We have perused
the relevant reccrd produced hefore vz and we are of the opinicn that there
was no proper Justification’/ ground kefcre the concerned authority to cancel
the =zaid selection specially when in purzvance of the said panel/selecticn
the applicents have joined and they were working cn the post for the last 13

months.

12. We, therefore, allow this A and quash and s¢t azide the impugned
crder dated 20.4.9%% (Annexure A/l in CA 02’93} and all such orders
including the crder dated 12.4.99, refersnce of which has been made in
Annexure A’l. We alac guash the notification dated 22.7.%% (Annexure A1 in

OA 265 /D), izeued by regpondent llo.Z. Mo order az to costs.

/

(S.K.AGARWAL)

(S.BAPU)
MEMBER (A) ' ~ MEMBER (J)



