IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

O.A.No. 124,99 199
T.A. No.

" DATE OF DECISION £.4.2000

Kherchand Yadav Petitioner
Ms.Gayatri Rathore Advocate for the Petitioper (s)
Versus
» Union of Indie & Ore.
Lo . Respondent

Mr.V.S.Gurjar

Advocate for the Respondent (s)

CORAM :

Bhe Hon’ble Mr.S.K.Agarwal, Merber (J)
™ | :

The Hon’ble Mr. N-P-Nawani, Member (2)

1. Whether Reporters of local papers may be aliowed to#sse the Judgement ?

’
2. To be referred to the Reporter or not ? .

3. Whether their Dordships wish to see the fair copy of the Judgement ?

4, Whether it needs to be circulated to other Benches of the Tribunal ?

(N.P. . (S.K.m\wv
Member (A)

Merber (J).
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IN THE CENTRAL ADNINIQTRATIVE TRIBUNAI JAIPUR BENCH, JAIPUR.
0.A.Nc.124/99 J ' Eate of crder: Elulrovo
Khemchané Yadav, S/c Shri hathu Singh: Yadav,»R/c 87, Yadav

Ehaven, Bati: Mathura (U.P).

' ; ' '...Ap&ﬂicant.
. S e . | E
1. . Un:on of ‘Indis thrcugh‘“ecretaryp Nanctry of Human
' . Rescurces, Shastri Bhawen, New Delhi. - Con
2. The Commissioner, Kendriya Vidyalaya Sangthén (Vﬁgflence ,2‘

Section) -18, Instituticnal Area; Shsheed Jeet Singh.lMarg,
C o A :

 New Delhi. _
3. The Assistant Commigeicner, Kencriya Vjéyalay¢ Sanghthan,
, | 7, Tagere Nager, University Rcad, Thetipur, Gwalier. : ,
4. | The Principel,-Kendriya Vidyalaya, NIPC, Ante, Boran. '

, ) :..;Respondents.
Ne Gayatri Rethcre — Counsel fcr,the applicant ‘ '
Mr;V.S.qujar'— Ccunsel for respondents. - . - .
CORBM:- -« . | o
' ‘Hon'ble Mr.S.K.Agarwal, Judicial Member
.Hen'ble Mr.N.P.Nawani, ASrinistrative Member.y_.

PER HON BLE MR.S. K AGARWAL, JUDICIAL MEMEER. A .

~In thJs_OrJanal Application under Sed.19 of the Adrinist-
rative Tribuﬁale Bct, 1985, the abplicaﬁt rekes 2 prayer to cuach
and set aside the order of term:nat:cn Gated 15.2.00 anc the crder -
of suspension dated 15.1. 9.

‘2; . Facts of the case as » stated by the appl:cant are that ch .

recenv:ng a ccnpﬂa:nt aca:nct the ap@ﬂ:cant recardnng gezxual
herasement cf a pr:nary schecl student, the applicant wes sucpendec

- vide order cated 15.1.99 but when cenducting the encu1ry for the ; ;
allecat:on against th, the services were termnnateo vide the
anugned crder dated 15.2.99. The alJegathn aannct the applicant
are regarGJng Jmmoral sexuvel. behavicur Loward one student Master
pawa; Singh. It is steted that the impugned order is illegal,
arbjtrary and was jssued without folleowing the principles of
‘natural juetlce. It is also stateé that there was no medical
evidence ageinst the appl:cant and termination of the servicés of
the applicant in the garb of the standing crders and without _
holéing encujry ie bad in law, therefcre, liablé-tc be ouacﬁeé. The
applicent, therefore, filed thie applicaticn icr the relief as

rent ioned abceve.

3. - Reply was filed. It is stated in the- reply that the .
 applicant exhibited unnetural and ifmcral gexual behavicur towerds
- a student 6f~K.V.S. Mester Sawei Singh. Cn preliminary investiga- .

tion made by the Ccmmittee headed by Asstt.Cermissioner, KVS,
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charge against the epplicent wes estsblished and ultimetely the

services cof the applicent were terminated by the impugned crder .

dated 15.2.99. It ie alsc stated that Article 81(b} cf Educatjoﬂ

Code, enmpowered the Cemmissicner of KVS to cdispense with the

reqular encuiry if he is satisfied thst it will not be practicable

"to held an enguiry under CCS(CCA) Rules, 1965 and Cemmissicher of .

KVS decicded to dispense with .the regular encquiry against the

appl icant under CCS(CCR) Rules, 1965 and terminated tHe.services of
the appljéant. It is further staﬁeé that the preliminary enquiry ‘
was helé ocn 11.1.99 ané after recording the statement of the child
victim and his parénté, the applicant teacher waé,fcund guilty and .
accordingly:the services cf the applicent were terminated vide the
impudned order dated 15.2.99, which is perfectly legal end valic
anc th3= C.A hev1ng no merite ie ]1ab1e tc be cismissed. |
4, Rejcinder: ha° 8lsec filed, thch is on recorc.

5. Heard the learnec counsel for the parties anc alsc perused
the whole reccrd as alsc the written submiesions filed by the
learned ccunsel for the appljcant.

©. - The leerned counsel for the applicant has vehmently argueé
that the éppljcant ie e permanént gevernment servant whose services
could be fefminated enly after holding an enguiry and if he is

found guilty of the charges. It is further argded that there wes no

" geod ground for dispensing with the enquiry. In suppert of her

contentions, she ‘has referred to:

(i) RLR 1998(1) 738, Man-Mal Sharma Ve. BRikaner Sshkari
Upbhokta Bhandar '

(id) ‘S. E Civil WrJt Pst:tnon Nc.956/1982, Madan Ial Mudgal Vs.
K.V.S & Crs. o ‘

(iii) 1991 Supp(l) SCC 6004 Delhi Transporp ébrpcraticn Ve. DIC
Mazdccr Céncress & Cre.

(iv) (1993) 3 SCC 259; D.K.Yadav Ve. J.M.A Industries Lt.

7. " Onh the cther hend the learned counsel for the respcncents

has argued thet it was a2 fit case tc dispencse with the enquiry and

the Jmpugnec order of terminaticn in the factes and c:rcumctance= cf

this case is perfectly legel end valid. 1n suppert cof hJ=

contenticns, he has referrec to (1997) 2 eCC 543.

8. We have given anxiocus ccnsiceraticn to the r1va1

c*ontentAJon'= cf beth the perties end slsc perused the whcle reccrd.

O. The general rule is that no emplcyee shall be punicshec

without issuing memcrancéum cf charges an¢ withcut giving an

opportunjty to defend himself. In cases‘where-major punishment je !
- . P ¢ - .

propcsed to be imposed, Cisciplinary preceedings; as provided under

the Rules tc be jnitiated. Rule 14(2) of the CCS(CCA) Rules

¥

\ ’

{ Gﬁ)



w

~e

prov:de= that

8.

notwithstanding enything ccntained in Rules 9 to.13: Where
the disciplinary authcrity ie satisfied for ‘ressons tc be
reccrded by it in writing thet it is nct reascnably
practicsble to hold an anunry ip the renner provided in
these rules

;The o:ccnpdznary‘authcrnty mey consider the circumstances
of the case and meke such crcders therecn as it deems fit
" 'that cGisciplinary prcceeding should not be dispensed w3th

lichtly or arbitrarily. -

The services cf a Govt servant can only be terminated

after -en inouiry in acccrdance with Rules but the inquiry can alsc

_be cdispensec with when it 'is reascnsble and practically nct

péssible'to heclé the same as per theﬁprovjsjons given in the Rules.

(@]
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In Setysbir Singh Vs. UOI, AIR 1986 SC 555, it was held

that the finality given by Clause (3) of Article 311 to the

Dieciplinary Authcrity's decision that it wes nct reasonably

practicable tc hcld the enguiry is not bjndeg upcn the Ccurt and

the Court would consider whether clause (b) of the second provisc

cr an analcgous service (sic) had been properly epplieé¢ or nct.

10.

- BTC 417

In Salim Sardar Sheikha Vs. Central Rly. Wcrkshop (1987) 5

(Pombay) s it was held thet legal:ty anc prOprJty cf the

Gecision can be examined by way cf 7ud:c1a1 review.

11.

In Jeswent Singh Vs. State of Punjsb & Ors, AIR, 1991 SC

385, Hon'ble -Supreme Court- held that the decision tc dispense with

the cepartmental inqujfy cannct be rested sclely on the ipse ¢ixit

cf concerned autherity. When the satisfaction of the cencerried

authority is questioned in a court of law, it is incumbent on those

whe support the order to show thaf_the satisfacticon is based cn

certain cbjective facts and is nct the cutccmé of the whim cr

caprice cof the cocncerned off:cer.

12.

In the case of UOCI Vs. Tulcaram Patel; Hon'ble Supreme

Court has held that:

: (1)

(ii)

(iid)

(iv)

The decision to do sc (c:qpencnng with enguiry) cennct
rest sclely on the ipse &ixit cf the cencerned autherity.
It is incumbent on those who support the order tc shcw
that the satisfacticn is based on certain cbiective facts
and is not the cutccre of whim or caprice. There must be
independent material.tc Jjustify the dispensing with the
enquiry envisaged by Article 311(2).

The satisfacticn must be that of the autherity whe is
empcwered to dismiss, remove cr reduce the cfficer in rank
and he must apply hie mind tc it. As Clause (3) clearly
cays, there must be decisicn of the autherity empowered tc
dismiss etc., and then the reascnableness of the decisicn
will be immuned frcmlgfjng challenged in 2 Court cof law.
The authcrity empowers-tc dismiss,; etc, must reccrd his
reasons. in writing for denying the opportunity under
Clause (2); befcre making the orcer cof Sismissal, etc..
The power must be exercised benafide having regard tc

\
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relevent ccnsideraticns. . .

1z, . The. matter regarding dispensing with. the encuiry has also
ccme up before the Single Judge of Pundjab & HérYana High Cecurt in
Civil Writ Petition No.1956/82 and it was helé that encuiry can be

CispensecC with only when. it is not reascnably precticable.

14, In ancther judgment of the Rejasthan High Court, repcrted

in RIR 1998(1) 738 in Man Mal Qharma Vs. Bikener Sehkari Upbhckte'

Rhandar , 1t was held that cerv:cec of 2 permanent emplcyee cannoct

be term:natec in terms cf €tanding crcienI| which provide for

term:nat1on of services aLtcnethally and withcut assigning any

reason. PrJncnp]ee of natural juetnce have tc be read into

\

provisicns relating tco automatic termination end if such acticn is
A\ .

taken cn the basje of rule withcout giving opportunity of hearing tc

“the employeeu it weuld be whelly un-iust, unfair and arb:trary.

15. The case referred by the learned ccunsel fer the
responéents ie Gistinguishaeble in the facts end circumstances of
the case. ' I

1e. Althcugh the charge.against the applicant is sericus and
gfave but reasons for Gispensing with enguiry are nct cbjective and

preper. It alsc appears that theé preliminary enquiry ccnducted in

thie matter ie at .the back of the emplcyee, therefore, prcvisicns

of Rule 14(2) of CCS(CCRA) Rules js nct required to be invcked only
fer byebas;ing the cepartmental enguiry as it snatches the valuable
right or cppertunity cf hearing cf the applicant.

17, We; therefore, allow the C.2A and guash the impugne¢ crcer

of terminaticn dated 15.2.99 and direct the respencents to

reinstate the @pplfbant in service within a menth from the Cate of

\ L ae e
receipt of a copy of this order, withcut any back weges. It however&&ﬂmilk,

be cpen for the respendents to initiste the departmental
prcceedings against the spplicant in accerdance with the Rules/

procedure. Ne crder as tc coste.
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(N.P,Nﬁﬁgg;;” (S.K.Agarwal )

Merber (2). ' .o Mewber (J).
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