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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:JAIPUF EENCH:JAIFUR.

N.A.No.61/19%8 ' Date of order:f7h7,igg.

Mumta= Ahmed Fhan 3o Zhri Uacr Mohamad, aged abeout 50
yeara, working as Transmisszion Ewecubive, All India Radio
(CB2), Jaipur,R/o House 1o, 26, Hasanpura, Jaipur.
: Applicant
Versus
1. Unioen of India thrcocugh  Secretary, Ministry of

Information and Brcadcasting, llew Delhi.

2. The Direcka seneral, All India Radico, Akazhwani
Bhawan, ansq1 Marg, llew Delhi.

3. The Director, All India Radix (Commercial
Broadcasting fervices), Jaipur.
4, The Dire<tor, 311 India Radic, M.I. Road, Jaipur.
: Respondents

Mr. P Calla, =zounsel for the applicant
Mr. V.S.Gurjar, ccunsel for the respondents

..VO
S

CORAM:

HOMN'BLE EZHFI PATAIl FRAKAZH, MEMEER (JUDICIAL)

PEP HON'RPLE SHRI FATAIl FRALASH, MEMEER (JUDICIAL)

This application dis an illustrative 2caze of an
emploves who is claiming to stay at the same =kation even
after =zerving at the =ame place fovr akourn 27 years and has
forgone his two chance; of promobicon crdered earlier on the
plea that a seubkstantial properticon of similarly situated

nffizialz have been kept at the zame' station even after such

a promotion.

2. The arplicant herein Shri Mumtac Ahmed FKhan has
ascordingly  &ought  to  quash  the impugned order dated
0.1.1%93 (Annx.A/1) directiny him to ke relieved of his

Auties w.e.f. l7i:’1998 (A/N) consecuent upsn hiz order of

promotion  as  Programme  Executive at All India  Radio,

1



vJaisalmer dated 21.12.1997. He hag also asked to direct the

respondents to allow him to work on the post of Programme
Execufive at AIR (CBS) Jaipur. Alternatively, he has sonught
a direction against the respondents to adjust him at a‘place
of his choice given by him in his representation daﬁed

12.2.19%8 (Annxz.A/27).

3. Facts leading to this application in hkrief are that
the applicant joined fthe rezpondent department of All India
Radio in the Ministry of Information and Broadc-asting on
19.11.1970 on the post of Studio Bxecutive. On 14.5.1981 he
was promoted to the post of Transmission Executive. It is
the case of the applicant that when he hecame eligible for
promotion to the post of Progrémme Executive he was for the
first time promoted to the post of Programme Exscutive vide
order dated 14.2.1994 (Annx.A/4) which he forgave by his
letter dated 14.9.1994 (Annz.A/2) due to the illness of his
wife. When the applicant was promoted to the post of
Programme Ewxwecutive fovr the sgecond time vide -ﬁrder Jdated
30.9.1996¢ (Annx.A/15), he made request to the Station
Director, Jaipur to adjust him against the vacant post of
Programme Executive at Jaipur or to treat his 1ettér dated
2.1.19927 (Ann%.A/21) as his request to forge rthe promotion.
Accordingly, at both the -ccasicona his ﬁromotion srders were

cancelled by the respcondent Jdepartment.

h

4, It is the grievance o the applicant that the
respondents have not only dJdeprived the applicant of his
earlier two chances of promition to the post of Programme
Executive' but by the impugned order Jdated 20.1.1%98

(Annx.A/1) he has now been ordered to be relieved w.e.f.

17.2.1998 upon his promotion and posting as  Frogramme

——— B — e e e
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Executive, Jaisalmer by Director General's order dated

21.12.1997. He having failed to get himself adjusted against
vacant post at Jaipur has now heen constrained to file this
applicaticon to claim the aforesaid reliefs mainly on the
gqround of malafide on part of respondent No.d 3tation
Director, Jaipur who has earlier transferred him to Barmer
on the post of Transmission Executive which has alzo heen
geparately challenged by him in 023 No.47/98 in this

Tribunal.

5. The respondents have opposed this application by
filing a written counter to which no rejoinder has Leen
filed . The stand of the respondents has been that this 0A
ie premature and not maintainabhle since an earlier OA
Nz.47,'26 filed by the applicant is pending consideration
hefore this bench and that the applicant having remained

posted at Jaipur for more than 27 years cannot now mquestion

‘his order of promotion and posting to Jaisalmer. It has alenx

been averred that the representations made by the applicant
were duly considered and replied to and that in few cases
the affected individual officials have b;en kept at the =zame
place of posting even after promotion. It is denied fthat
respondent No.4 the Station Director is biased againat the
aprlicant or that the impugned order as at Annz.A/1l is
arbitrary or malafide. It has, therefore, bean urged that

the applicaticon deserves rejection.
6. I heard Shri P.V.Calla for the applicant and Shri
V.S3. Gurjar for the respondents at length and have examined

the record in great detail.

7. In this OA the point for determination is:-

a_—
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"Whether order dated Z0.1.95%2 (Annx.A/l) relieving the
applicant <¢f his dutiez as Transmission Executive
from 17.2.9%5 (A/11); conséquent upen hie prometicon to

the post of Frogramme Executive at 211 India Radio,

(9]

Jaizalmer vide Directorate'z order dated 21.12.19

o}
~

and to weport for duty ko the Staticon Diresctor/

or

I<:-

r

h

Engineer, All India Fadix>, Jaisalmer iz arbitr

malafide and liakle to ke quashed?"

3 is&nu

0]
D

2. Eefore taking uwp thi ¢y it is necessary to

menticn at the <utset that the applicant filed the 02 on

27.2.1993, on the fivst date of hearing i.e. 4.2.199%8 a copy

of this J2 alongwith the documents was made available to the

departmental representative who was present in Court in the

L

related ©a 11:.17/92, The vrespondents filed a rpreliminary

ocbjecticons on 5.3.1%92 and in the pregence of the learned
counsel for the respondents on S9.2.19%8 an order to the

focllowing effect was passed:-

"Mr.F.V.Calla, ccounzel for the applicant
Mr. V.2.3urjar, <oungel for the respondents

The 1learned <Counsgel for the vespondents
sgtates that he has £filed vreply to the 02 in the
Registry today and a copy of it haz been delivered to
the learned counsel for the applicant.

In view of the contentions raissd by the
ned counsel for the parties »n the last date and
ing in view that the academi: session o2f the
children of the applicant ig <oming t> an end Ly the
month ending June, 19%%3, it would ke in the interest
of justice that the applicdant iz allowed to continue
toe be posted at Jaipur till the month ending June,
1598.

: The OA ztands admitted and the pleadings
being complete, it may ke listed f:r hearing on
3.7.1998."

5. Consequently on the date -f hearing i.e. 3.7.1998 the

learned counsel £or the agprlicant argued that when the
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applizant was promoted ©o the post of Projramme Executive
for the fivet time vidé crder dated 14.2.19%1 and posted to
Parmer he made a vepresentaticon on 21.2.1%9%1 (Annxz.AZ) to
stay at Jaipur and ocommunicated his difficnlties. This

’ =

sentation waa rejested Ly the reszspondentz vide Annxz.Ad,’7

iT'

repr
dated 1.9.1994 and he was s=imultane-nsly asked to give
willingqnese to 9o on promcticn or t£o £orgo. The applicant
findin3y no  alternative had to  intimate to forgs  his
promotion fhough according to the learned counsel for the

applicant twoe officers vic., Smt. MNeelam Mehta and 3mt.

Manimala Phztnagar were al

i

¢ rromsted and posted Eo All
India Fadics, Sawai Madhopnr were accommodated and posted at
Jaipur vide responﬂents'_ modified orderdated 9.5.1954
(Annx.A/10). The apprlicant made a representaticon to the
Minister ooncerned on 20.2.199%5% (Annz.A’11), but the Staticn
Direstar inatead forwarded it to the Director General, All
India Padio, llew Delhi and informed the applicant vide memo
dated 2,12.1995 that hisz reguest has Leen rejected Ly the

Directsor General. Consequently, vide order dated IZ8.2.1994

(Annx.A’12) the promoticon accordsd to  the applizant
07 vide arder dated 18.2.94 wag -,a(r!'-::ll‘-- S It s

further argued Ly the learned sounsel that thereafter vide

order Jdated 30.9.139%¢ (Annx.2/15%) the apprlicant was again

promated te the post of Programme Executive on regular kasis

as recommended by the DFC held on €.9.1%36 and vide order
dated 11.10.199%¢ (Annx.3,’1¢) was directed to hand over the
~harge <f Lthe post and ordered to ke relieved w.e.f.
12.10.1996 to jeoin at Alwar. He again made a representaticon
through proper  channel to the Director Seneral,All India
Fadiz on 15,.10,199%4 naLrnrlng that lcooking ko his health and

family <=ive tances, he may bé rektained =t Jaipur. His

(u

representaticn waz again turned dswn by the respondents vide
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Memo dated 29.11.15%¢ (Annx.A/18) and zimultanecusly he was
directed that if he 1is not interested to gn to Alwar on

promotion he should give in writing to this effect. He

(o]

Ja

accordingly submitted a rep;esentation on 5.12.19
(Annx.A/l9), but the Station Director asked the aprlicant as
to whether he is willing to accept promotion and if he is
not then he ghould give iﬁ writing within two daye of the
receipt of this Memo dated 12.12.19%%% (Annz.A/20) to this
effect. The applicant thereafter vide letter dated 2.1.1997
(Annx.A/21) gave in writing to the Station Director that as
at present the post of Programme Executives are lying vacant
at Jaipur and if he can be adjusted against any vacant post
here, he is ready to accept the promotieon, otherwise it
should be treated as hiz rsguest to fovrgc the promotion.
Consequently the respondents cancelled his promotion vide
order dated 27.2.19%7 (Annx.A/23) and vide mem: dated
25.3.1957 (Annz.A/22) the applicant was debarred alsn from
consideration for promotion  to the post of Programme
Executive for one year w.e.f. 5.12.19%&. The applicant
thereafter again made a detailed repfesentation to the
Minister concerned on 5.5.1997 (Annz.A/24) fhrough proper
channel which the learned counsel for the applicant helieves
that it has not been forwarded and instead kept by the

Station Director CES, 211 India Radia, Jaipur.

10. It has further ©bLeen argued that not only the
applicant has been deprived «f his promotion on earlier two

cccasions, but by the impugned crder dated 20.1.1292 he has

D)
U»)
[xts]

been ordered to be relieved w.e.f.17.2.1958 withont
supplying him his order of promotion dated 21.12.19%7 issu=d
by the Director General's office in spite of his request

made to the Station Director to obtain its ecopy. It has,
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therefore, been strenucuzly arjued by thz learned counsel
that thcugh the respondents have accommodated a number of
officers by promoting and giving them posting at the same
station: yet the applizant has not been treated similarly
and it iz becaunze of the malafide on part of reepondent to.4

that he has been ordered £t ke vrelieved w.e.f. 17.2.1998,

11. As against this, it haz heen vehemently argued by the
learned counsel for the respondents fthat transfér is an
incidence of service and the applicant who has remained at
Jaipur fcor over 27 years cannct ingist that on promction he
should ke posted at Jaipur only. It has aiso Leen arqued

that law in this regard is also settled by Hon'ble the

Supreme Court and the transfer order <conld be challenged

only on the ground that either it 1is in vieolation of

statutory rules and guidelinez or iz actuated by malice. It
has been argued that the applicant hag failed to
gubstantiate hia claim that respondent 1.4 has malafide

intentions and that conly becaunse of this reason he is being

" posted at Jaisalmer.

1z. I have given duz thought and consideration to the

arguments advanced on behalf of koth the parties.

15. It has been settled by Hon'ble the Supreme Court in

8

the case of M.F.Z2ingh Va. Union of India and cthers, (1994)

ATC 21¢ (32). that interfevence ky Courts/Tribunals is

N
o

justified only in cases of malafides or infraction <f any
profezsed norm or principle. It has, therefore, to be seen
whether in this case any «f the twoe conditions  are
satisfied. 3¢ far as the position cf statutory rule or

provision is concerned, the learned <counsel for the
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applicant has drawn attention to the Folicy dated 1.3.1931
(Annx.2/9) followed by the respondents Jdepartment in the

matter of transfers and postings. This policy is at Annexure

I on paqge 214 of the All India Radis Manual V:1.II, Fart-II.

Clause (ii) of the Principles of Transfer Policy lays down
that the normal tenure at staticnas,mffices catejorised as
'A' and 'R' will be four years and at stations,/cffices

goriszed az 'C' will ke two years. fimilarly, ~lause (ix)

3
of thiz policy lays down that "when the questicn of transfer

iz considered, asz a normal rule, a peracn with the longest

continucus stay at the staticn, ivrrespective of the rank(s)

held Ly him earlier, should crdinarily ke transferred fivat.

i

For this purpose, the services vendered at a Station as a

1

Local recruit will not be taken int: congideration  for
determining the length <«f continucus atay at that station.
Alsc, the actwal pericd of continuong service ak the site(s)
of inastallaticn(s) will he exzcluded for computation o f
continuous stay  provided  the -period of  =tay at the

installaticon if more than ninety days in a calender year.

7]

Claunzse (=) of this poli;y lays down that "as far a
poegible, every employees will Le posted t: a category 'C
staticn at least once during his service" and clause (xi) of
this policy lays down that "perscons who already had a spell
«f posting as a 'C' station would nit ke posted to such a
gtation a second time if there are candidates in the same
grades who are =till tobe posted such a station. They may,
however, he posted again on promction.”  Accordingly, it is
argued by the learnsd counsél that the applicant after hkeing

promoted to the post of Programme Executive has to remain at

the same stati-on i.e. Jaipur for four years.




5&—’//IUMr:promotion. Thi:

14. As against thisz, the argument <f the learned counzel
for the respondents has been that the Jaizalmer is nait a 'C!
catejyory etation and though some other officers have bkeen
retained at the same place of posting even after promcticn
tos the post of Frogramme Executive; yet the appliczant having
completed more than 27 years at one place, he hasz keen

rightly posted on promoticn to Jaizalmer.

15. It iz now to ke =een whether the argumentzs -f the

learn2d :ccunsel for the applizant has any subkstance.

1¢. The argumeant of the learned <counsel for the applicant

that a sukstantial number of osfficials of the rank of

Programme EBExecuitive have besn posted at tEhe same place on
prometion £ the post of Frogramme Bxecutive does carry:
great weight. This is apparent from the order of the
Directorate  General, 'All India ERadis, WMew Delhi dated
14.2.1%2%4 (Annxz.A/4) and Annerure-I which exhibitz the names
of officers of the level of Transmission Execntive wh: have
been aczommeodated and posted on promotion to the post of
Frogramme Executive. The officers at serial Mos=.7, 30, 21,
s, 25, 38, 10, 52, €1, &4, 9I, =I, 95, o4, 9%, 100, 103,
104, 105, and 106 have been kepk at the same place of

gosting. ok only this, in Schedule 'A' attached with the

- 0OA, the applicant has filed =3 list of 20 officers who have

been oozted after promoticn ak the =ame =taticn even though
gocme of them have been there fir mire than 20 yeara. The

=

argument , therefore, of the learned ocounsel for  the

applicant is not deveoid of force that the applicant has been

treated Adifferently in the matcter of t@sting while qgiving

U

haz not happen2d once. Az analysed

[(

T Ty T T
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abcove, he was firet promoted in the year 1791 and posted to
Parmer. Second time he was promoted and posted to Alwar and
thiz iz the third time that he has been prom:ted and poated
tn Jaisalmer. On the earlier tw: occasions the applicant had
to forgo his promcticzn 2ince his reguests to stay at Jaipur

were not acceded bo by the respondents and his problems were

not given due consdideration.

17. It appears that the applicant h? bezn 2ingled cut to
ke moved <of ouk of Jaipur. This is de ot from the perusal
of crder dated 12.1.19%% (2nnz.A’13) 1Lsue] by the Director

General, All India PRadis, lew Delhi whereky the applicant
while working as Transmizsicon E:ecutll (3&F), Commercial
Broadcasting, All India Fadic, Jaipur hasz been transferred
in the =zame capacity o All India Fadi>, PRarmer with
immediate effe:t. If there has Leen any bonafilde on part of
the respondent department, this 'nrdexj of tranzfer of the

applicant a& Transmission Executive from Jaipur to Barmer

would not have come into being hecause on the one hand their

caze iz that the applicant has keen plurnted Ly the Director
General, All India Radi:s to the pos ”T Projgramme Exzecutive

vide order Jdated 31.12.199%7, a oopy of which has not been

|

supplied to the aprlicant by respondent no.d inspite of hia

written regquest. Copy <f this order dated 21.12.1297 has now

bzen filed by the rvespondents as Annexure Pl with Ctheir

reply to the OA. One fails to undergtand that when the

applicant has keen promcted to the post of  Programms

Executive from the post of Transmission Bxesutive vide order
dated 31.12.1%97, then hcw it dig possible that order dated

12.1.199

[x4]

transferring him in the :apacity of Transmizsion

()
;_u

-11l1d  have o<ome  into

Executive from Jaipur to Barmer; °

existenze. This action on part of the rezpondents  dcoes

o
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exhibit malafide.

1e. Mot only this, other important factzrs which have
cwme  t3  notice  are  that  consequent  upcn  the  interim
direction given on 9.2,1%%2 in thisz 03, the respondents have

igeued a chain of crders - one iz crder No.232 98-3T(E) dated

10.2.1

oy

192 issued by the Dirvectorate 3Seneral, A1l India

after Order Mo JATI-CRR,21

(1]

Padia, Mew Delhi and ther
(MJALE.),/22~3,"1003 dated 12.5.1%%8; Lhird order is NQ.JAI—(
CES’1(1),"93-2,/108~ dated 12,2.1992 and fourth is  order

13 . JAI-CES,'1(d) /92-8/ dat

1Y

d 0L 1908, To judge the
implications of these cvrders jwhich have hkeen praduded during

argument3; it i ary ko reprcduce them which are as

[0}

ne.ze;:

n
fi

under: -

"o A1) /H4-2T(P) llew Delhi, dated 10.2.19%8

Order 110,23/98-3I(E)

Purzuant to the interim order Jdated 9.3.92 delivered
by CAT Jaipur in QA 2.9l 22, Zhri M.A.T’han, Transmission
Executive, CBE AIF Jaipur is posted at FProgramme Executive
at CBS AIR Jaipur against the post of FEXY AIR Jaisalmer till
20.6.9%2, He shall ke relieved on 1.7.%% with the direction

o report at AIR Jaiszalmer in puorsuvance of this DLte's
earlier ovder lo.225'97-3I(E) dated 21.12.97.

sd/-

(T.S.Nagi)

Dy.Director of Administ-
ration for Divector
General."

"o JAT-C8E 21 (MJALC. ) /98-23 1053 Daked: 12.032.1998

Pursuant to the interim order dated 02,03.1%23 by
Hzn'kle CAT, Jaipur in OA 10:.41,%2 and in compliance to2
Director General, AIR's order 112.23,/92-32.1.(B) file
1o .4(79) "91-3-I(F) dated 10.,03.1%992, Shri M.A. [Han,
Transmizzion Executive, CPS, AIP, Jaipur joined as Programme
Execntive in the Fay 3cale of Es.6500-10500 (pre-revised
Fz.7000-3500) in the forencon of 10.02.199%3 at CRE, AILR,
Jaipur against the post of Programme Executive, Jaizalmer
till 20.06,.1998,

R_—
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