IN THE QENTRAL ADMINISTRATIVE'TRIBUNAL, JAIPUR BENCH,

JATPUR

Date of order:C%5.05.2003
OA No.21/98

Upendra Khurana s/o Shri H.L.Khursna, éged 34 years r/o-

109 Usha Colcny, Malviye Nagar, Jaipur, Ex-Senior Clerk in

the office|of Dy. C.0.S., Kcta.
.. Applicant

VERSUS

1. Unien of 1India through the General Manager,

| Western Railway, Churchgate, MNumbai.

2. Deputy Controller of Stores|, Western Railway,
D.R.M.Office, Kota.

3. Chief Material Manager (M&S)|, Western Railway,
Headquarter Office, Churchgate, Mumbai.

4. Assistant Ccntroller of Stores/Enquiry COfficer,
Office of Dy.C.O.S.} Western Railway, Kota.

.. Respondents

Mr. S.K.Jaih, counsel forlthe applicant

Mr. U.D.Shsrma, counsel for the respondents

CORAM:
HON'BLE MR. H.O.GUPTA, MEMBER (ADMINISTRATIVE)

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDICIAL)

Per Hon'ble Mr. H.O.GUPTA.

The applicant is aggrieved df the order dated
15.1.9¢ (Ann.Al) whereby the Disciplinary Authority has
imposed a penalty of removal from service and a}so the
order dated 31.3.97 (Ann.A2) of the Appellate Autherity
whereby his| appeal is rejected. 1In rélief, he has prayed
for quashing the said crders and also for holding the
applicant ag& on duty from the date he was removed with all

consequenfial benefits relating to arrears of pay and
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allowances, seniority, further promotjicns etc., on various

grcunds stated in this applicaticn.

2. - The case of the applicent as made out, in brief,
ig that:-
2.1 He was appointed as Senior [Clerk in-Railways at

Kota and |during his appointment as

he sought

Thereafter,

vide letter dated 9.9.93.

requested

dated 15.11.93 he reported to the D

regaining

cannot jein
intimating the respcndents about the

from Jawahar Nagar to Malviya Nagar|

vide his

19.4.94,

$enior Clerk at Kota,

leave for 3 days w.e.f{f 6.9.93 t¢ 8.9.93.
he fell sick and socught extension of leave
Vide letter dated 7.10.93. he

for further extention of leave and vide letter

he sought

duties. On

telegrams dated 18.12.93,

extenticn

18.11.93, | he

of leave

partment - that he is

his  health but due to ailment of his wife, he

sent a letter
change of his address
Jaipur. Thereafter

8.1.94, 17.2.94 and

from the

respcndenls.‘ Hcwever, no letter refysing him permission

waes given
presume t

continuing

hat

his

ch leave.

leave

by the Department. Therefore,

has been

he has ressons to

approved and he is

2.2 Vide letter dated 1.7.95 (Ann.A3) for the first

time, he

fixed for

25.7.95.

The

above

letter_

received & communication that some enguiry was

accomrpanied the

standard form 5 and 6 relating to chaygesheet dated 2-7/8-

94 (Ann.A4)

pertaining

to sappointment cf

and also the letter datied 16.9.94

Enaujiry

(Ann.AS)

Officer. These

leﬁters were received by him at Malviya Nagar address and

were
2.7/8.94 W
2.3 v

delivered by hand

tc him.

9/

The

chargesheef dated

as never sent to him earlien.

ide his letter dated 5.7.95, he informed the




Engquiry Of

and he cannct attend the eﬁqujry cn

requested

Thereafter| he did not receive any in

date. The |[Enguiry Officer fixed the da

his letter

: 3

ficer that his wife is not

for some date in the lag

dated 27.9.95, but the gaid

25.7.95.

keeping good health
He further
t week of August.
formation about the

te as 11.10.95 vide

letter was received

by him on 16.10.95 and, therefore, he cculd not attend the

enguiry on

from the

11.10.95.

Enquiry Officer and on

Thereafter, he waited for the letter

non-receipt c¢f any

information, he sent a letter Jdated 8.1.96 (Ann.A7) asking

the Enquiry Officer to intimate the ns

xt date of enqguiry.

He sent ancther letter dated 19.1.96 (Ann.A8) by U.P.C. In

response to the above letters, the Eng

letter dated 17.1.96 (Ann.A9) stating

sent his
basis of
Authority 1
iirpugned or

here that v

repcrt cf Enquiry Officer was sent tc t

respondents

(Ann.A10)

Authority vide the impgugned order dati

3. Th

Briefly sta

3.1 Th
te 8.9.93.
9.9.93

was undergding treatment of the family

indicate any specific

report tc the Disciplinary

(Ann.R1) stating thefein that h

the above enquiry report,
mposed penalty of removal fy
der dated 15.1.96 (Ann.Al).

vith this order of penalty o

. Thereafter, he filed an g

but the

sSame was

rejected

ted, they have submitted tha

Thereafter, he subritted oy

pericd for exts

uiry Officer sent a
that he has already
Authofity. On the
the Disciplinary

om service vide the

It may be mentioned

r prier tec that, nc

he applicant by the
ppeal datéd 29.2.96
by the Appellate

d 31.3.97 (Ann.A2).

e respondents have contesteb this application.

t:-—

e applicant had taken 3 days leave from 6.9.93

y application dated
e was not well énd
Dector. He did not

nsicn of his leave

ncr he submitted any medical sick certificate but stated




that he would submit the same at the

-may be relevant to menticn that as pe

: 4

time of joining. It

¥ rules, in case an

emplcyee ils undergoing treatment fror |a private Doctor, he

is required tc submit informaticn to t

but he has

3.2 - In reply tc the said applid

the applicant was

resume dut

not fcllcwed the rules.

.y immediately, However, he

he Medical Authority

ation dated 9.9.93,

directed by telegrpm dated 21.9.93 to

subritted ancther

applicetion dated 7.10.93 (Ann.R2) stating therein that he

was underoing treatment

advised 2K
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seen frem
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3.3 It
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te jein hi
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aforesaid ¢

dated 5.10.93 was sent by Registered A.

received b
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residence.

3.4 Thereafter, . the

dated

of his famji

days rest from now and h
the said twc applications t

rout indicating the specific

is submitted that the Assi
glakabad vide his letter dat
the applicant at his Jaipur
service

in his record, th

8.9.93 which 'was sancticne
7.9.93, being the
s duties immediately. He was
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o

rtificate at the time of jeining.

Ccntroller cf Stlpres,

competent
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3ck undelivered with the en

-applicant

ly Doctor who has

e would subrit the
Thus, it is

hat he has absented

nt from his family

ailment and without

medical certificate from the private Decctor.

stant Controller of
ed 5.10.93 (Ann.R3)
address, which wase

at the 1leave frem
d tc him has been
Kota vide his
authority to
ccordingly dirécted
alsc informed thst
ate Doctor fer the
The said letter

D. pest, but it was

dcrsement that the

s nct available as and when approached at his

submitted an




applicat

been ungdergoing treatment frer his

new fit
gickness
further
at the
clear th
pretext
failed t
failed
private
3.5

was dire
acticn
éubseque
applican
him, it

letter n

respondents
gent the

applicant

and tele

sent the

as an efter thcught.

3.6

dated 15

hie

only 3 days thereafter i.e.

ne such

Contrcller cf Stores

18.10.94

absenting

time cof Jjoining.

: 5 ¢

ion dated.15.11.93 (Ann.R4

cf his wife, he cannct
cne menth and he would subm
Frem the &
at he did not want tc resume
or the other and his cenduct
¢ disclcse the ailment suf
tc submit any medical cer
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Vide letter dated 1.10.93 (
cted tc report for duty fail
will be taken
nt letter stated tco

is categerically

has also not annexed copi

grams which esteblishes the

samre and mentioned the fact

It is also relevant to sta

L11.93, he has not mentione

address. He had alleged to have

letter was sent even o

vide his Regis
(Annexure-R6) infermed the

since 9.9.93 ‘even

5

to Jjecin Jduty as per fit certificate,

against him. As

have

cr any telegram was received

s2id letter as well as the said telegrams.

though he had

stating that he has
family Decctcr and is
but due to
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it fitness certificate
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assurance that he would jcin dutieg after availing leave
for 3 days and thereafter in spite of various
cemmunications sent te him, he had |nect resumed his duty.
He shculld immediately repcrt tc the office. He was also
infermed| that the procedure for obtalining sick certificate
frow priivate Doctcr has been sftopped and no such
certificate would be accepted.

3.7 Yet another Registered AD| letter dated 7.3.94
(Ann.R7)? inviting aftention to

earlier lletter dated 18.10.93 and i

nct cemplied with the said ¢rder and accordingly,

again d
disciplin
3.8

Rule 9 Q
|

Rules, lé

AD post
Hewever,
on 13.8.9
available
from Ann.
memorandu
was also
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various d

above me

issued by

irected
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te report for
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memorandum

Thereafter a
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on the address recorded in
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4 with the endorsement that
on various dates mentioned,
R8. Another attempt was ma¢
received back undelivered
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appear be
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«
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failing which the enquiry

j&y////
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m of chargesheet vide letter

Yet another attempt v
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Mal

alongwith
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duty failing which
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chargesheet., under

scipline and Appeal)

68, was. issued on 2.8.94 and sent by Registered

his service-record.
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de tc serve ﬁhe said
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gend the

vas made to

d 1/4.7.95 (Ann.R9)
a special messenger
viya Nagar residence
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the said letter that
) hé was directed to
longwith his Dgfence

will be proceeded in




his absence and the report will |be submitted to the
Disciplinary Authority. From thie fact, it is abundantly
clear that in spite of meny communicdtions sent teo him, he

deliberat

g

been uk
chargeshe
receipt d
not intirm
applicant
3.9
anticipat
resulted
his wife’
appearing
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enquiry.
"that he
office ur
5.7.95 fr
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on 25.7.9
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ely avcided to resume duty g
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et was served on him and he

f the letters from the Depar

was not interested in perfo

The enquiry was fixed on 25

in non appearance in the e
s future possible sickness
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.95 i.e. 20 Jdays beforé th
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IS

Therefore, showe the cone

avoided the'enquiry and pre
1der any prétext. On rece:
om the applicant,Athe Engu
ted 17.7.95 (Ann.R10) .
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rt will be submitted t

Heowever, the applicant did

sent a letter

Y
95 clearly indicating that
Y given to him and in case

'y, the enqguiry will be fina

2

D

>.7.95.

ed that hié' wife would be

sent L

> failing which the enqguiry

"y on the said date nor subm;
2partment to adijcurn the er
fficer considered it prope
dated 2

I AD post informing him to 3

nd no application has

5.7.95. when the
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tment by deliberately
which shows that the
rming duties at all.
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sick on that date
ngquiry. He had taken
as a pretext for not
vide his application
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2sent himself in the
pt of letter dated
1Ty Offieer vide his
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not bother to attend
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iquiry. However, the
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7.9.95 (Ann.R11)

by
ppear in the enguiry
this was the 1last
he did not appear in

lised and the report




will be st
the appli
admits the
cn 16.10.¢
therefore,
dated 27.
avoid the
of receipt
letter,
Enqguiry Of
fhe applic
malafide

letter dat
did not

communicat

the date f

-

the =aid =
fixed and
enquiry. H
8.1.96 as

period cof

3.10. It is submitted that since t
appeared before the Enquiry Cffice
submitted |any applicaticn, the Enqgui

meantimg}h
the same t
dated 11.1

to the ap

submit his

final deci
letter was

that the &

ibmitted to the Disciplinary

cant

)5 witheout

3,95 well before 11.10.95

he was

~

intention to

ed 8.1.96 sent by him to the

8 :
glcne will be respons
t he recieved the said let

substantiating tH

assumed that he had recei

enquiry he has deliberately
as 16.10.95. About the del
required to sent an
ficer praying for ancther ¢
ant frem 16.10.95 teo 8.1.9
avoid the en

vmention that he was w
ion from the Enquiry Officer
ixed in the enquiry. He has
pplication that the next dat
intimated to ﬁim so that h
e has not explained his sile
to why he had sent the said

abcut 2% months.

ad finalised the report on 8
o.the Disciplinary Authority
1.95 (Ann.R12) sent a copy ¢
plicant by Registered AD p
representation within 15
sjon will bé taken. However,
received back undelivered

ddressee was nct available.

2"

Autherity for which
ible. The applicant
ter of 27.9.95 only
It

is positicn. is,

ved the said letter
but with a view to
- meéntioned the date
layed receipt of the
application to the
The

ate. silence of

© clearly shows his

qyuiry. Even in the

Enquiry Officer, he

aitig for further
about intimation of .
simply requested in
re of ehqujry ma?hbe
e may appear in the
nce from 16.10.95 to

application after a

he applicant neither

r on 11.10.95 nor
ry Officer,i in the
.11.95 and submitted
who vide his letter
f the enquiry repecrt
bst advising him to
days failing which
the said Registered
with the endorsement

Thereafter the said




contentic

5.1.1

9

n to the following:-~

L

Frem the chargesheet it wo

letter lwas sent through a special réessenger but since the
applicant’ was not found there on 13.11.95 as well as on
14.11.95; the said letter was receiyed by the land-lady of
the applicant with the assurance that she will deliver the
same to the applicant, cbpy of the ncte recorded by the
special messenger dated 15.11.95 is|annexed at Ann.R13.
3.11 It is further relevant to |submit that on receipt
of the |letter dated 8.1.96, whicH ‘was réceived by the
Enquiry | Officer on 17.1.96, the Engquiry Officer vide his
letter dated 17.1.96 informed the applicant that he was
given various opportunities for hearing but he ignored the
same and did not appear in the office and with the result
he has. |submitted the enquiry repcert to the Disciplinary
Authoritjy.

3.12 Since‘the applicant did net submit any written
statement of defence or any application indicating the
said omissicn (failure to mention the list of documentes
and list| of witnesses), such failure| would not have caused
any prejudice tc the applicant.

4. In rejoinder, the applicant has cohtroverted
various :ontentidns of the respondents and have also filed
Ann.All |to Ann.AlS8 containing copies of the teleérams,
letter dated 18.11.93 to ACOS under UPC and copy of the
envelop dated 6.10.95. ’

5. Heard‘ the learned counsel |for the parties and
perused the record.

5.1 During the «ccurse of arquments, the learned
counsel for the applicant submitted that he will limif hie

1ld be seen that the
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